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General Questions [Found in Section 9 – Consultation on CCP Guidance Documents]
	Question
	Response

	1 Are the documents sufficiently clear and understandable in terms of:
	

	1.1 how and what the Panel is assessing in order to effectively administer each of the Principles and Rules; and
	Not always.  A number of the PRCC rules, actions and principles relate to co-operation (e.g. Principle 2) rather than competition, whereas the Guidance focuses on competition and procurement.  The Guidance on conduct includes Principle 2, without really addressing how it applies to each of those rules.  The discussion in the conduct guidance about market power, market definition, etc is complex.  It is not clear that this analysis is needed in order to enforce the individual rules and principles.  For example, Principle 4 deals with restricting patient choice rather than restricting competition.  An effects-based competition analysis may not therefore be necessary.  

	1.2 what information would be required of a party in dealing with the Panel in its assessment of each of the Principles and Rules.
	A number of the specific rules are not covered on the basis that they relate to contract enforcement and others are not fully explained (e.g. Principle 7, Rule 2; Principle 6, Rule 3 and Principle 8, Rule 1).  

	2 Is it clear which guidance document addresses each of the Principles and Rules?  If not, how could this be clarified?
	This is clear, though some principles/rules are hard to categorise.  For example, Principle 1 deals with procurement.  Yet Principle 1, Rule 3 is included under the assessment of conduct rather than the procurement guidance (because it refers to competition).  This rule is probably mainly to do with the requirement that provider arms should tender for contracts fairly against other providers.  The Principle 2 Rules should perhaps be overarching reference principles to each of the guidance documents.   
Principle 7 is included in section 2 of the assessment guidance paper but does not seem to be covered by guidance.  
It is not clear that Principle 8, which seems to import a type of state aid rule, should be covered by the same guidance as conduct.  This may need further explanation and its own guidance.

	3 Are there any substantive aspects of the guidance documents (such as economic or legal analysis) which could be improved and if so, how?
	The substantive aspects of the guidance documents, particularly the assessment of conduct guidance and merger guidance could be simplified.  The concern with introducing a competition effects based analytical framework is that it will add considerably to the cost of compliance and transactions.  Where UK or EU law applies these costs are unavoidable.  However, there is an opportunity with the PRCC to resolve NHS competition issues in a more simplistic and efficient manner, at least in circumstances where UK/EU law is not applicable. 
In addition to the compliance cost, the analytical complexity of the guidance may risk delay and challenge.  While the PRCC requires an assessment of the effect of the merger on taxpayers and patients, the PRCC does not introduce these tests for conduct assessment.  The incorporation of these tests (while coherent and logical) into conduct assessment will add to complexity.

	4 Are there any procedural aspects of the guidance documents which could be improved and if so, how?
	Some of the procedures introduced may be more onerous than they need to be.  For example, the introduction of an apparently mandatory merger notification process is surprising.  This is more onerous than even the OFT’s procedure under the Enterprise Act, which is voluntary.  It may be that a middle way would be to require the notification of certain types of vertical mergers given the specific conflicts of interest that can arise through referral mechanisms in the health sector.  However, a more light touch approach to horizontal mergers might be preferable.  

	5 Do the guidance documents have any significant omissions; if so what?
	It would be helpful to have more specific guidance on the type of NHS scenarios that each of the PRCC Principles and Rules are designed to cover and address.  

	6 Does the guidance cover all relevant matters, insofar as these can be identified; if not, what additional material should be included?
	See above.  An alternative to the competition effects based analysis could be the greater use of NHS specific scenarios to demonstrate breaches of the PRCC.


Annex 1: Merger Inquiries Interim Guidelines

	Question
	Response

	7 Are the acceptance criteria sufficiently clear? [SECTION 3 – PAGE 8]
	It is unclear whether mergers involving NHS bodies and other non-NHS bodies will be accepted by the Panel and subject to their procedures.  

	8 Should anything be added or excluded from the Panel’s acceptance criteria and if so, why? [SECTION 3 – PAGE 8]
	These criteria should perhaps make it clear that where the OFT has jurisdiction over the merger, then the Panel will not review the merger (see response to Question 7 below).  The Panel is no doubt in discussion with the OFT over issues such as this and it would be helpful for the Panel to publish the protocol reached with the OFT over merger inquiries and other issues.

	9 Is the planned informal review process useful? If not, what improvements would you suggest? [SECTION 4 – PAGE 13]
	Yes.

	10 Is the planned decision-making process for formal merger reviews sufficiently clear? [SECTION 4 – PAGE 13]
	Yes.

	11 Does the formal merger process afford merging parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning? [SECTION 4 – PAGE 13]
	Yes.

	12 Does the formal merger process afford other parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning? [SECTION 4 – PAGE 13]
	Yes.

	13 Does the proposed formal review process facilitate expedient reviews of non-complex mergers (during Phase One) while also providing sufficient time for complex mergers to be subject to an appropriate review (during Phase Two)? [SECTION 4 – PAGE 13]
	The merger control Phase One and Phase Two procedure envisages a highly complex, evidence based investigation using competition law, concepts of market definition, unilateral effects, co-ordinated effects, entry and expansion and buyer power, etc.  It is structured in a way similar to the type of guidance you would expect from a competition authority with concurrent powers to enforce merger control law.  The issue is whether that is appropriate for the PRCC.  
Insofar as the merging parties are enterprises, they will be subject to the Enterprise Act 2002 and the OFT’s jurisdiction and duties.  Insofar as the merging parties are not enterprises, then this may be because they are not operating on economic markets.  It is therefore questionable whether a market based analytical approach to NHS mergers is appropriate.  
Clearly, the output of the Panel’s merger control review will be recommendations to be taken into account by Monitor and/or the Secretary of State in exercising their statutory functions.  They will presumably be one of a number of factors which will be relevant in that decision making process.  In the circumstances, it may be more appropriate to adopt a more flexible approach to applying the PRCC to mergers.  

	14 Is the statement regarding the notification thresholds sufficiently clear? [SECTION 4 – PAGE 13]
	Yes.

	15 Do the notification thresholds strike a good balance between limiting the Panel’s reviews to material transactions while at the same time capturing smaller transactions that may give rise to concerns? [SECTION 4 – PAGE 13]
	See above response to Question 7.  The thresholds will frequently be met.  It may be appropriate to introduce a threshold that, save in exceptional cases (eg where there are very specialist service providers involved), only mergers involving providers in the same or proximate areas need be considered. 

	16 Is the proposed methodology for the analysis of mergers between healthcare service providers sufficiently clear? [SECTION 5 – PAGE 27]
	The analytical framework is complex but clearly set out.  

	17 Is the proposed methodology for the analysis of mergers under the AEP/AET test sound? [SECTION 5 – PAGE 27]
	See above.

	18 Should the assessment of a merger’s effect on patients or taxpayers take into account any other factors that are not included in the draft guidelines? [SECTION 5 – PAGE 27]
	It might be preferable to introduce some bright line acceptability tests by reference to a DH/SHA assessment of what degree of consolidation between Trusts and other providers is optimal (ie sufficient to guarantee patient choice but limit unnecessary fragmentation of providers).  This could be informed by SHA strategic reviews.

	19 Are there any issues specific to the healthcare sector that should be specifically addressed within the guidelines which are currently not? [SECTION 5 – PAGE 27]
	It would be helpful to have more understanding of the context of the Panel’s recommendations in the deliberations of the Secretary of State or Monitor and what weight they will be given in that final decision, as well as an explanation of the statutory basis for taking into account competition considerations. 

	20 Do you have any views on the substantive content of this section regarding Panel advice and recommendations to the relevant Sponsor? [SECTION 6 – PAGE 29]
	See above.

	21 Is the guidance on submission content sufficiently clear and useful? [SECTION 7 – PAGE 33]
	Yes.

	22 Is the guidance on the content of submissions absent of any substantive issues or information that would assist in the preparation of submissions and if so, what? [SECTION 7 – PAGE 33]
	


Annex 2: Conduct Inquiries Interim Guidelines

	Question
	Response

	23 Does this section provide sufficient context to the Panel’s consideration of conduct matters? [SECTION 2 – PAGE 5]
	It would be helpful to have more explanation and context on the nature of competition for NHS funded services.  For example, an explanation of how ECN operates.  Also the scope of PBR and the areas in which price competition takes place.  Further, the boundaries of competition i.e. which services are designated as non-competitive, why and whether this varies from SHA to SHA.

	24 Are the acceptance criteria sufficiently clear? [SECTION 3 – PAGE 7]
	More explanation could be given as to how the Panel will work out which is the most appropriate body to deal with individual issues.  For example, where the issue may give rise to a breach of the Competition Act.

	25 Should anything be added or excluded from the Panel’s acceptance criteria and if so, why? [SECTION 3 – PAGE 7]
	See above.

	26 What are your views on the Panel’s approach to informal advice? [SECTION 5 – PAGE 11]
	Helpful.

	27 Is the Panel’s process for conduct complaints sufficiently clear and fair? [SECTION 5 – PAGE 11]
	There should perhaps be an explanation of the process followed for non-case specific conduct inquiries (e.g. the current consultant non-contracted hours inquiry).  This is not explained in the guidance.

	28 Does the Panel’s process for conduct complaints allow parties sufficient opportunity to present their case? [SECTION 5 – PAGE 11]
	Yes.

	29 Are the timeframes for conducting the complaints process sufficient? [SECTION 5 – PAGE 11]
	Yes.

	30 Should third parties be afforded greater involvement in the Panel’s process for investigation of conduct complaints in terms of providing submissions to the Panel and attendance at hearings? [SECTION 5 – PAGE 11]
	No.  The process is already complex.

	31 What are your views on the Panel’s test, namely assessing conduct based on any adverse effects on patients and taxpayers? [SECTION 6 –PAGE 21]
	The introduction of the AEP/AET tests introduces a level of complexity that is perhaps not needed in the assessment of conduct inquiries.  There does not appear to be explicit reference to these tests in the relevant Principles and Rules.  The main rule appears to be Rule 2 of Principle 4.  The key issue identified in that rule is restricting patient choice.  This is a more bright line test than identifying an adverse effect.  Further, the concept of adverse effect on taxpayers is complex to apply.  

	32 What are your views on the Panel’s approach to offsetting the benefits of conduct to patients and/or taxpayers against the adverse effects on patients and/or taxpayers? [SECTION 6 –PAGE 21]
	The offsetting benefits analysis also adds complexity.  However, in the case of restricting patient choice, it would appear to be a sensible counterbalance to the bright line test (otherwise, for example, many commissioning contracts would breach the rule).  However, it may be unnecessary to get into effects on taxpayers.  The policy assumption is presumably that patient choice is either beneficial to taxpayers or a cost worth paying (in services/geographical areas designated as subject to choice) and this can be kept under review.  However, it seems unnecessary to incorporate this test into the application of the PRCC.

	33 Are there any types of conduct that should be expressly addressed in these guidelines which are currently not? [SECTION 6 –PAGE 21]
	Principle 7, Rule 2 does not appear to be covered in the guidance yet it is included in table 2.1.

	34 What are your views on the Panel’s approach to assessing conduct breaches by focusing on their effects as opposed to intention? [SECTION 6 –PAGE 21]
	A full market analysis and competition effects based approach seems too complex.  However, to focus on intention also seems insufficient.  The real issue is whether a restriction of choice is taking place and it seems right to consider whether restrictions may be objectively justifiable in individual circumstances.  
A market based approach and finding of appreciable effects on competition would tend to indicate that the conduct in question falls within competition law and would be best reviewed by the OFT.  

	35 What are your views on the Panel’s approach to assessing exclusionary conduct without necessarily having regard to dominance? [SECTION 6 –PAGE 21]
	The concept of dominance does not appear in the PRCC and there seems no reason to incorporate it in the Panel’s assessment.  However, a rigorous analysis of exclusionary conduct and concepts of foreclosure, appreciably or market power may be over complex.  Further, if, as has been suggested, the Panel does not intend to apply competition law case law in relation to these market based concepts then their application will not deliver any greater legal certainty and may create confusion.

	36 Do you believe the Panel’s approach to assessing conduct is sound? [SECTION 6 –PAGE 21]
	Yes but see above.

	37 Is the Panel’s approach to assessing discriminatory treatment of patients sufficiently clear and fair? [SECTION 6 – PAGE 23]
	Yes but see above.

	38 Is the Panel’s approach to assessing financial intervention sufficiently clear and fair? [SECTION 6 – PAGE 23]
	No.  It would be helpful to explain the rule and how it applies by reference to scenarios eg enjoyment of NHS privileges (pension, CNST, access to property) by certain providers but not others. Also – helpful to understand the relation with performance of PSOs and how to ensure there is no overcompensation.

	39 Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these conduct guidelines? [SECTION 7 – PAGE 25]
	


Procurement Dispute Appeals Interim Guidelines

	Question
	Response

	40 Does this section provide sufficient context to the Panel’s consideration of procurement matters? [SECTION 2 – PAGE 6]
	This is clear.  The Panel’s role is advisory to SHAs.

	41 Are the Principles and Rules relevant to procurement matters identified sufficiently clearly? [SECTION 2 – PAGE 6]
	Principle 1, Rule 3 should be included as this relates to the fair treatment of PCT provider arms.  It would be helpful in the policy background for there to be more information and explanation on the DH’s approach to individual PCT plans.  In effect (see 5.6), the scope of the choice policy may drive the need for PCTs to tender new opportunities.  
If there is no patient choice in a given area, can PCTs continue with current providers without retendering (or should the exclusive rights be tendered at contract renewal?).
If there is patient choice, they will need to enlist new providers.  This probably does trigger the need for a tender process subject to relevant considerations such as size of contract, cost of tendering, timing, availability of suppliers.
It would be helpful to understand where this line is drawn.  It would also be helpful to have more detail on the various NHS contract clauses that are included in table 2 but are not expanded on in this guidance. 

	42 Are the acceptance criteria clear? [SECTION 3 – PAGE 8]
	It would be helpful to understand how the Panel will decide whether it is the most appropriate body to consider the issue.  Can it not be assumed that the Panel will always be appropriate to consider issues around PCT procurements? 

Even if EU procurement law does apply in individual cases (under the Telaustria caselaw), it seems right that this is an area where the Panel should be a key stakeholder in improving PCT procurement practices, helping them to manage their markets fairly and transparently and helping the UK Government fulfil its EU procurement law obligations.

	43 Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria? [SECTION 3 – PAGE 8]
	See above.

	44 Is the Panel’s procedural process for appeals of procurement disputes sufficiently clear? [SECTION 4 – PAGE 10]
	Yes.

	45 Does the appeals process as outlined allow parties sufficient opportunity to present their case? [SECTION 4 – PAGE 10]
	Yes.

	46 Are the timeframes for conducting the appeals process sufficient? [SECTION 4 – PAGE 10]
	Yes.

	47 Should third parties be afforded greater involvement in the Panel’s appeals process (e.g. in terms of providing submissions to the Panel and attendance at hearings)? [SECTION 4 – PAGE 10]
	No.

	48 Is the Panel right to seek to balance other benefits to patients and taxpayers against limitations on competition when assessing tender design? [SECTION 5 – PAGE 12]
	The general principle seems right (at least where EU law does not apply, but arguably also where it does) that objective justifications can justify tender design or decisions not to tender.  These would comprise mainly benefits to patients and presumably taxpayers (including efficiency/resource considerations).

	49 Should the Panel be applying a different benchmark when assessing PCT decisions not to tender? [SECTION 5 – PAGE 12]
	See comments/questions above in relation to what services PCTs are expected to open up to competition.  Objective justifications for not tendering (see PCT Procurement Guide) could include the cost of tendering, size of contract, whether there are any “sole” suppliers, urgency and other such factors.  

However, more detailed guidance by reference to scenarios could clarify PCT obligations in this area and ensure that justifications were not drawn too widely by PCTs to the detriment of local competition.

	50 Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these Procurement Guidelines? [SECTION 6 – PAGE 13]
	The guidance could make it clear that the Panel will effectively apply the PCT procurement guide.  Paragraph 5.7 would then further require PCT plans to be compliant with the PCT procurement guide.
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