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South West Strategic Health Authority
Response to consultation on the guidance papers from the national Cooperation and Competition Panel
1. Introduction

1.1 This paper is the response from the South West Strategic Health Authority to the national Cooperation and Competition Panel draft guidance papers which are out to consultation until 30 April 2009.  The guidance papers are:

· draft interim guidance on Merger Inquiries;

· draft interim guidance on the assessment of conduct;

· draft interim guidance on Procurement Dispute Appeals;

· draft interim guidance on advertising and misleading information dispute appeals. 
1.2 The national Cooperation and Competition Panel was established in January 2009 to help ensure that the Principles and rules for Cooperation and Competition in the provision of NHS-funded services support the delivery of high quality care for patients and value for money for taxpayers.  It investigates potential breaches of the Principles and rules for Cooperation and Competition and makes recommendations to Strategic Health Authorities, the Department of Health and Monitor on how such breaches should be resolved.  

1.3 The draft interim guidelines aim to deal specifically with the responsibility of the national Cooperation and Competition Panel  in relation to: 

 proposed mergers, acquisitions, joint ventures;

 competitive conduct of NHS-funded healthcare service providers or commissioners where that conduct may breach the provisions of the Principles and rules for Cooperation and Competition;

 procurement dispute appeals;

 the promotion of NHS-funded services.

1.4 The draft response to each question is attached as appendix 1.
2. Guidance on merger inquiries
2.1 The key issues in the response to the guidance paper on merger inquiries are:
 the Strategic Health Authority, as system manager, should be expected to demonstrate that competitive considerations have been taken into account in its own assessment of merger proposals and that high standards of quality and value for money can be achieved;
 there is insufficient analysis of the benefits that may be achieved from a cooperative approach or the benefits which may apply to the wider health economy;
 the overall impression given by the guidelines is that there is a presumption against cooperation and that mergers, in particular, are regarded as a bad thing.  It would be preferable to take an objective approach with a balanced analysis of the benefits and disadvantages;

 as tariff is the principle or dominant currency, prices paid may not be the only consideration in determining value for money;
 the size of the transaction may not be the only critical factor in setting an appropriate threshold to determine whether a merger is referred to the national Cooperation and Competition Panel. 
3. Guidance on conduct inquiries
3.1 The key issues in the response to the guidance paper on conduct inquiries are:
 the balanced approach to the benefits from cooperation and the impact of competition is welcomed;
 The national Cooperation and Competition Panel has indicated in the draft guide that it does not consider itself bound by the Competition Act 1998, including section 60 of the Act, the Enterprise Act 2002 or the EC Treaty.  The draft response has suggested that providers are made aware that they may be bound by this legislation and the decisions of the panel make may influence organisations that are bound by these laws; 
 understanding the reasons for apparent conduct breaches as well as the impact may be important.  Positive system developments, such as support for small providers, may be an example of conduct that would be encouraged even though the impact may appear to be unfair;
 the approach to financial intervention should be clarified to ensure that this action could not be successfully challenged.
4. Guidance on advertising and misleading information disputes 
4.1 The key issues in the response to the guidance paper on advertising and misleading information disputes is:
 the Code of Practice rules could helpfully be included in the documentation for ease of reference.
5. Guidance on procurement dispute appeals
5.1 The key issues in the response to the guidance paper on procurement disputes are:
 commissioner decisions not to tender should follow the process laid out in the Primary Care Trust Contestability Framework;

 the capacity and capability for Primary Care Trusts to manage multiple procurements should be taken into account as a reason not to tender.
6. Conclusion
6.1 The proposed response from the South West Strategic Health Authority highlights the importance of:

 giving greater emphasis to the benefits of cooperation alongside the impact of competition;

 a strategic approach to develop the health care system at a local level which may determine that certain transactions such as mergers are necessary;

 reducing the need for dispute resolution through proactive management of the system at local level;

 the consideration of mergers in parallel with other local and national bodies in order to manage the overall timescales effectively.

 CO-OPERATION AND COMPETITION PANEL
DRAFT INTERIM GUIDELINES
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Please note that the deadline for response is 30 April 2009.

Please return responses to Interim Guidelines Consultation, Cooperation and Competition Panel, 1 Horse Guards Road, SW1A2HQ, London, UK or by email to: consultations@ccpanel.gsi.gov.uk. 
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	Confidentiality: Information provided in response to this consultation, including personal information, may be published or disclosed in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). 

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this, it would be helpful if you could explain to us why you regard the information that you have provided to be confidential. If we receive a request for disclosure of the information we will take full account of your request, but we cannot give an assurance that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and, in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.


7. GENERAL QUESTIONS [FOUND IN SECTION 9 – CONSULTATION ON CCP GUIDANCE DOCUMENTS]

	
	Question
	Response

	1.
	Are the documents sufficiently clear and understandable in terms of:
	

	1(i)
	how and what the Panel is assessing in order to effectively administer each of the Principles and Rules; and
	Yes although the application of the Principles and rules for Cooperation and Competition to individual components should be clear, mapping the Principles and rules for Cooperation and Competition to the guidance documents in a clear and simple worm would be helpful.  This is especially important where there is overlap, for instance in the guidance on conduct and advertising.

	1(ii)
	what information would be required of a party in dealing with the Panel in its assessment of each of the Principles and Rules.
	Yes

	2.
	Is it clear which guidance document addresses each of the Principles and Rules? If not, how could this be clarified?
	Yes

	3.
	Are there any substantive aspects of the guidance documents (such as economic or legal analysis) which could be improved and if so, how?
	Greater recognition and emphasis is needed in the documentation on::

· the role of the Strategic Health Authority as the local system manager;

· the balance of cooperation with competition.

	4.
	Are there any procedural aspects of the guidance documents which could be improved and if so, how?
	Please see specific consultation feedback below.

	5.
	Do the guidance documents have any significant omissions; if so what?
	Please see specific consultation feedback below.

	6.
	Does the guidance cover all relevant matters, insofar as these can be identified; if not, what additional material should be included?
	Yes


8. ANNEX 1: MERGER INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Are the acceptance criteria sufficiently clear?
[SECTION 3 – PAGE 8]
	Yes

	2.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 8]
	The Strategic Health Authority, as system manager, should be expected to demonstrate that competitive considerations have been taken into account in its own assessment of merger proposals and that high standards of quality and value for money can be achieved.

The acceptance criteria should therefore include the following line ‘local merger procedures under the auspices of the relevant Strategic Health Authority have been considered’.

	3.
	Is the planned informal review process useful? If not, what improvements would you suggest?

[SECTION 4 – PAGE 13]
	Yes, it is anticipated that Strategic Health Authority will seek this as part of the local processes undertaken.  During this phase information on the consultations with the public will be highlighted.  
Mergers may be a positive part of achieving policy aims although they may appear to demonstrate a limiting of competition.  If a conflict arises the process should reflect that system benefits should be prioritised above competition benefits.

	4.
	Is the planned decision-making process for formal merger reviews sufficiently clear?

[SECTION 4 – PAGE 13]
	Assuming that the Strategic Health Authority is included in the process the decision making process should reflect the role of the Strategic Health Authority in assessing whether the issue is inconsistent the Principles and rules for Cooperation and Competition.

The overall impression given by the guidelines is that there is a presumption against cooperation and that mergers, in particular, are regarded as a bad thing.  It would be preferable to take an objective approach with a balanced analysis of the benefits and disadvantages;

	5.
	Does the formal merger process afford merging parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	It is necessary to recognise that this is part of an iterative process as a merger is likely to be one of a number of options to be considered.



	6.
	Does the formal merger process afford other parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	A hearing is held with the merging parties.  Other hearings, with third parties, may also be held but this is not guaranteed.  Other parties may only be able to present views through information and data submissions.  The need for a hearing would be dependent on the quality of the information received and the level of detail requested of third parties.



	7.
	Does the proposed formal review process facilitate expedient reviews of non-complex mergers (during Phase One) while also providing sufficient time for complex mergers to be subject to an appropriate review (during Phase Two)?

[SECTION 4 – PAGE 13]
	Phase one is 40 working days and includes consultation with interested parties. Phase two is 80 working days. This would make the full application of the process six months long.  This would provide sufficient time for complex mergers to be subject to an appropriate review.  In order to minimise any loss of benefits from a merger concurrent running of processes for mergers should be encouraged.


	8.
	Is the statement regarding the notification thresholds sufficiently clear?

[SECTION 4 – PAGE 13]
	Yes



	9.
	Do the notification thresholds strike a good balance between limiting the Panel’s reviews to material transactions while at the same time capturing smaller transactions that may give rise to concerns?

[SECTION 4 – PAGE 13]
	Size of transaction may not be the critical factor. Size relative to the economy being affected is more likely to be material. A percentage of overall health-spend for the geographical area or market segment could be another measure.  

Overriding public and patient interest should take precedence over the analysis of the impact on competition if there is a conflict.



	10.
	Is the proposed methodology for the analysis of mergers between healthcare service providers sufficiently clear?

[SECTION 5 – PAGE 27]
	At this time the methodology is clear.  However, it expected that this would be reviewed following the completion of a number of applications.



	11.
	Is the proposed methodology for the analysis of mergers under the AEP/AET test sound?

[SECTION 5 – PAGE 27]
	While the proposed methodology is sound it does not sufficiently consider the benefits of cooperation.  Instead the methodology proposed is based on financial assessments based on pricing models.

Where Tariff is the principal or dominant currency, prices to be paid may not be relevant to determining value for money for the taxpayer.

	12.
	Should the assessment of a merger’s effect on patients or taxpayers take into account any other factors that are not included in the draft guidelines?

[SECTION 5 – PAGE 27]
	There is no discussion of the benefits to patients of a merger within the wider health system context.  Mergers may be of benefit to patients and tax-payers where the merger of two organisations is necessary to support quality improvements or as part of the strategic development of the local provision system.



	13.
	Are there any issues specific to the healthcare sector that should be specifically addressed within the guidelines which are currently not?

[SECTION 5 – PAGE 27]
	No

	14.
	Do you have any views on the substantive content of this section regarding Panel advice and recommendations to the relevant Sponsor?

[SECTION 6 – PAGE 29]
	It is in line with expectations of the national Cooperation and Competition Panel role.



	15.
	Is the guidance on submission content sufficiently clear and useful?

[SECTION 7 – PAGE 33]
	All providers should be able to nominate 5 competitors, although it will be a mixture of NHS and Independent Sector or third sector operators and some may be at the periphery of catchment area or market segment coverage

	16.
	Is the guidance on the content of submissions absent of any substantive issues or information that would assist in the preparation of submissions and if so, what?

[SECTION 7 – PAGE 33]
	The information requested should be adequate for the panel to assess whether further information is required. Experience will show whether profroma documentation is required.

As mentioned under question 16 of the Conduct Inquiries Interim Guidelines there should be no opportunity for a challenge in relation to support to NHS organisations in financial difficulty which could be view as State Aid.


9. ANNEX 2: CONDUCT INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of conduct matters? 

[SECTION 2 – PAGE 5]
	Yes.  Although it appears that these guidelines could relate equally to Principle 3 and Principle 5.


	2.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 7]
	No – referrals for conduct complaints should only be made to the national Cooperation and Competition Panel after consideration by the Strategic Health Authority under local processes.  The acceptance criteria give the impression that members of the public would approach the panel directly

	3.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 7]
	No



	4.
	What are your views on the Panel’s approach to informal advice? 

[SECTION 5 – PAGE 11]
	It is welcomed.



	5.
	Is the Panel’s process for conduct complaints sufficiently clear and fair?

[SECTION 5 – PAGE 11]
	Yes


	6.
	Does the Panel’s process for conduct complaints allow parties sufficient opportunity to present their case?

[SECTION 5 – PAGE 11]
	Yes


	7.
	Are the timeframes for conducting the complaints process sufficient?

SECTION 5 – PAGE 11]
	Yes


	8.
	Should third parties be afforded greater involvement in the Panel’s process for investigation of conduct complaints in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 5 – PAGE 11]
	Third parties are afforded the opportunity to present information and comments but are not guaranteed a hearing.  It may be more productive to offer an opportunity for third parties to present their concerns in person.


	9.
	What are your views on the Panel’s test, namely assessing conduct based on any adverse effects on patients and taxpayers?

[SECTION 6 –PAGE 21]
	The test attempts to balance a competitive approach with a cooperative approach (as per para 6.20, 6.36, 6.37 and 6.38), this is crucial, especially where cooperation is necessary in order to successfully provide a service across many providers.  


	10.
	What are your views on the Panel’s approach to offsetting the benefits of conduct to patients and/or taxpayers against the adverse effects on patients and/or taxpayers?

[SECTION 6 –PAGE 21]
	See above



	11.
	Are there any types of conduct that should be expressly addressed in these guidelines which are currently not?

[SECTION 6 –PAGE 21]
	Although the Panel does not consider itself bound by the Competition Act 1998, including section 60 of the Act, the Enterprise Act 2002 or the EC Treaty, providers may be.  Decisions made could therefore influence organisations bound by these laws.  The documentation should highlight that providers be made aware that they may be viewed as an ‘undertaking’ and therefore may find the law applied to them.  

Any conduct that distorts open competition should be considered.  It should be made clear that the described list is not considered the definite list.  The South West Strategic Health Authority is also commenting on the review of consultant non-contracted hours but there should be an awareness that some staff groups within the NHS are scarce and new entrants may attempt to gain access to these through unfair recruitment practices.

	12.
	What are your views on the Panel’s approach to assessing conduct breaches by focusing on their effects as opposed to intention?

[SECTION 6 –PAGE 21]
	It is understandable that the Panel would want to concentrate on impact.  It is for local system managers to ensure that there is a clear understanding of rationale for actions and behavioural drivers.  Any relevant issues would be highlighted through the application of local processes


	13.
	What are your views on the Panel’s approach to assessing exclusionary conduct without necessarily having regard to dominance?

[SECTION 6 –PAGE 21]
	It is relatively easy to see how a number of players, not necessarily dominant in their own right, could work to exclude other operators. Therefore the panel’s broader approach is necessary.


	14.
	Do you believe the Panel’s approach to assessing conduct is sound?

[SECTION 6 –PAGE 21]
	Yes


	15.
	Is the Panel’s approach to assessing discriminatory treatment of patients sufficiently clear and fair?
[SECTION 6 – PAGE 23]
	Yes.  Discrimination through a segmentation of the market that allows a provider to cherry pick services should be identifiable and resisted if not in the interests of patients and taxpayers in the same way that refusal to treat a patient on the basis of cost is.  

A level playing field should exist for new entrants to enable them the same level of access to the appropriate information and information systems.

	16.
	Is the Panel’s approach to assessing financial intervention sufficiently clear and fair?

[SECTION 6 – PAGE 23]
	While this is clear within the NHS environment the statement should be clarified to ensure that it does not provide an opportunity for challenge from an independent sector provider or Foundation Trust.

	17
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these conduct guidelines?

[SECTION 7 – PAGE 25]
	Not at this time.


10. ADVERTISING AND MISLEADING INFORMATION DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of advertising matters? 

[SECTION 2 – PAGE 7]
	Yes



	2.
	Are the Principles and Rules relevant to advertising matters identified sufficiently clearly?

[SECTION 2 – PAGE 7]
	Yes



	3.
	Should the Advertising Guidelines provide guidance as to which Code of Practice rules fall within its remit or is this better addressed by the Code of Practice itself?

[SECTION 2 – PAGE 7]
	Since the Code of Practice is not reproduced the document would benefit from clarity on which rules fall within the Panel’s remit.



	4.
	Should the Panel provide greater detail about its likely substantive approach to reviewing advertising referrals and appeals?

[SECTION 2 – PAGE 7]
	The approach produced is relatively detailed and may benefit from further detail once the Panel has reviewed disputes and appeals.



	5.
	Should the Code of Practice be attached to the Advertising Guidelines?

[SECTION 2 – PAGE 7]
	Yes.  It would be useful for the Code of Practice to be reproduced as an appendix

	6.
	Are the acceptance criteria sufficiently clear and fair?
[SECTION 3 – PAGE 8]
	Yes



	7.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	Negative marketing of accurate information may have unintended consequences and could damage the reputation of the NHS.


	8.
	Is the Panel’s procedural process for each of appeals and referrals of  advertising disputes sufficiently clear and fair?

[SECTION 4 – PAGE 11]
	Yes



	9.
	Do the processes as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 11]
	As the process would have been followed at a local level it is believed that the guidelines give sufficient time for all parties to present their case.  However, this should be reviewed once disputes have been processed through the system.

	10.
	Are the timeframes for conducting the processes sufficient?

[SECTION 4 – PAGE 11]
	See above



	11.
	Should third parties be afforded greater involvement in the Panel’s referrals and appeals processes in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 4 – PAGE 11]
	No


	12.
	Although this list is not intended to be exclusive, are there any other remedies that should be expressly mentioned in these Advertising Guidelines?

[SECTION 5 – PAGE 12]
	No.



11. PROCUREMENT DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of procurement matters?

[SECTION 2 – PAGE 6]
	Yes

	2.
	Are the Principles and Rules relevant to procurement matters identified sufficiently clearly?

[SECTION 2 – PAGE 6]
	Yes



	3.
	Are the acceptance criteria clear?

[SECTION 3 – PAGE 8]
	Yes

	4.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?
[SECTION 3 – PAGE 8]
	No



	5.
	Is the Panel’s procedural process for appeals of procurement disputes sufficiently clear?

[SECTION 4 – PAGE 10]
	Yes, we believe the timeframe is sufficient but this may need revisiting after disputes have been processed to ensure that there is no detriment to the dispute process or the management of the health system by a too constrained or too lengthy process.


	6.
	Does the appeals process as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 10]
	Yes



	7.
	Are the timeframes for conducting the appeals process sufficient?

[SECTION 4 – PAGE 10]
	Yes

	8.
	Should third parties be afforded greater involvement in the Panel’s appeals process (e.g. in terms of providing submissions to the Panel and attendance at hearings)?

[SECTION 4 – PAGE 10]
	As disputes are only to be raised by commissioners or providers the level of interaction with third parties is considered sufficient.



	9.
	Is the Panel right to seek to balance other benefits to patients and taxpayers against limitations on competition when assessing tender design?

[SECTION 5 – PAGE 12]
	Yes



	10.
	Should the Panel be applying a different benchmark when assessing PCT decisions not to tender?

[SECTION 5 – PAGE 12]
	The reasons for decisions not to tender should be clearly set out within the Primary Care Trusts Contestability Framework.  The Panel should ensure that the Primary Care Trust has correctly followed its own procedure.  

The Panel should consider the ability of the Primary Care Trust to manage multiple tender exercises when considering whether a decision not to tender was correctly taken.



	11.
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these Procurement Guidelines? 

[SECTION 6 – PAGE 13]
	Good practice guidance on procurement should be highlighted.  For example the use of the Alcatel period for all procurements may support the process.
As the panel is an advisory body implementation of the outcomes would need to be assessed against any legally binding contracts that have been entered into.
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