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30th April 2009

Interim Guidelines Consultation

Co-operation and Competition Panel

1 Horse Guards Road

LONDON

SW1A 2HQ

Dear Sir or Madam

The Shrewsbury and Telford Hospital NHS Trust would like to make the following general comments to the Co-operation and Competition Panel Consultation Draft Interim Guidance on Merger Inquiries.  This Trust was itself formed from the merger of two Trusts in 2003, so is aware of both the benefits and possible pitfalls that the process can be subject to.  It is important that the principles of Co-operation and Competition receive equal treatment in the final document.  The emphasis in the interim guidance does appear to focus on competition breaches, rather than co-operation breaches which could create a distorted and possibly an immature market.  It is important that this balance is restored so that public confidence in health sector provision is not undermined.
i) Role of the Panel in advising on proposed mergers, acquisitions and joint ventures
The guidance outlines the panel’s willingness to offer “informal merger advice…as to the likely competitive issues arising out of a prospective mergers”. It states that advice will be verbal, is not binding and will be confidential other than to the sponsors. It may range from:

· A quick discussion after a meeting

· A meeting with panel staff

· A written submission containing relevant evidence

The process as explained could expose some risks for example in terms of consistency between formal and informal processes, corporate reputation should the advice not be acted upon and of course there is an exposure to Freedom of Information (FOI) requests. The guidance may need to be amended to address these perceived risks.  Whilst the acceptance criteria for undertaking a merger inquiry is sufficiently clear, it may be helpful to state at what stage of the process complaints can be referred to the Panel and by whom.  The formal merger review process is sufficiently clear but the informal review, whilst useful, would benefit from greater clarification.  Generally the notification thresholds appear to strike a good balance between limiting the Panel's reviews to material transactions whilst still capturing smaller transactions that could cause concerns.
The proposed methodology for analysis of mergers does not appear sufficiently clear and does not acknowledge the possible risks of service delivery fragmentation that could arise.  The guidance is also silent on the approach of the Panel where a potential merger reduces competition through having no alternative providers available.  Also the guidance should specify what is a reasonable period for benefits of merger to accrue.
ii) Regulatory duplication

Potential for regulatory overlap duplication and conflict of interest between Monitor, the DH and SHAs will need to be removed e.g. how could an SHA act as first point of appeal for providers and Monitor have a role in the DHs competition policy. Also potential for unnecessary information demands if regulatory bodies do not share information.  It would seem good practice to obtain information from all relevant parties including PCTs and SHAs to ensure a robust process is followed.  There needs to be greater clarity about who will be approached and in what circumstances.
iii) World Class Commissioning 

In the early days the Panel will need to provide significant support to commissioners in developing processes for awarding contracts as they develop their expertise. For example on what information to release to support their actions to tender or not. There are also conflicting principles potentially between co-operation and competition and what is right for individual health economies. When would the panel view co-operation as appropriate for example? Clarity may be needed on this. Do providers have the opportunity to make a complaint against commissioners’ actions in poor tendering processes?  Particularly as there is little commissioning experience in creating and managing more commercial processes for awarding contracts.   Even though Foundation Trusts are autonomous and self-governed there are still many constraints upon their commercial freedoms.
Yours sincerely

Tom Taylor

Chief Executive 


