CO-OPERATION AND COMPETITION PANEL

DRAFT INTERIM GUIDELINES

CONSULTATION PROFORMA RESPONSE TEMPLATE

Please note that the deadline for response is 30 April 2009.

Please return responses to Interim Guidelines Consultation, Cooperation and Competition Panel, 1 Horse Guards Road, SW1A2HQ, London, UK or by email to: consultations@ccpanel.gsi.gov.uk. 
Respondent Details (Please provide details of a single point of contact for your response)

	Title
	 Mrs.

	Full Name
	Gail FORTES MAYER

	Organisation
	Sandwell Primary Care Trust PCT

	Your Role
	Head of Contracting and Procurement



	Address (including postcode)
	Kingston House
438 High Street

West Bromwich

B70 9LD



	Email Address
	

	Phone Contact
	


If you are replying on behalf of a group of respondents or organisations, please complete the following information:

	Organisations represented within this response
	Sandwell Primary Care Trust



Response details

	Date of response:  21 April 2009
	Closing date: 30 April 2009 at 5pm

	Confidentiality: Information provided in response to this consultation, including personal information, may be published or disclosed in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). 

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this, it would be helpful if you could explain to us why you regard the information that you have provided to be confidential. If we receive a request for disclosure of the information we will take full account of your request, but we cannot give an assurance that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and, in the majority of circumstances; this will mean that your personal data will not be disclosed to third parties.


GENERAL QUESTIONS [FOUND IN SECTION 9 – CONSULTATION ON CCP GUIDANCE DOCUMENTS]

	
	Question
	Response

	1.
	Are the documents sufficiently clear and understandable in terms of:
	

	1(i)
	how and what the Panel is assessing in order to effectively administer each of the Principles and Rules; and
	Yes, however there are some concerns with respect to Principles and Rules with respect to which the panel will be considering with each inquiry. 

	1(ii)
	what information would be required of a party in dealing with the Panel in its assessment of each of the Principles and Rules.
	Yes, submission criteria and timeframes are clear.


	2.
	Is it clear which guidance document addresses each of the Principles and Rules? If not, how could this be clarified?
	No see I(i), a summary table setting out the Principles and Rules with which document they are applicable.

	3.
	Are there any substantive aspects of the guidance documents (such as economic or legal analysis) which could be improved and if so, how?
	Yes legal analysis is not included.
EU legislation, re-advertisement and tendering requirements.

	4.
	Are there any procedural aspects of the guidance documents which could be improved and if so, how?
	No the documents are well set out.

	5.
	Do the guidance documents have any significant omissions; if so what?
	Not at present other than potential panel membership.

	6.
	Does the guidance cover all relevant matters, insofar as these can be identified; if not, what additional material should be included?
	Yes, however the implementation of panel advice is not clear, or actions if they are not fulfilled.


ANNEX 1: MERGER INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 8]
	Yes

	2.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 8]
	If either party has resulted from a previous merged organisation, to ensure not a monopoly provision by a large organisation. 

	3.
	Is the planned informal review process useful? If not, what improvements would you suggest?

[SECTION 4 – PAGE 13]
	Yes, will help potential merging parties to consider wider issues / basis of options.
Concern over the thresholds for notification, as ea merger of primary care practitioners would be well below the de-minimum value sited as the threshold.

	4.
	Is the planned decision-making process for formal merger reviews sufficiently clear?

[SECTION 4 – PAGE 13]
	Yes it is clear.  Concerned should be given to who the range of commissioners will be from a merged organisation.  They may be part of Phase 2 part of the assessment.  For example, merged hospitals will have one co-ordinating commissioner which could potentially dilute local impact on services provided. 

	5.
	Does the formal merger process afford merging parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	Information on the process in limited in the paper

	6.
	Does the formal merger process afford other parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	This is limited,  A health economy view should be sought and other significant commissioners.

	7.
	Does the proposed formal review process facilitate expedient reviews of non-complex mergers (during Phase One) while also providing sufficient time for complex mergers to be subject to an appropriate review (during Phase Two)?

[SECTION 4 – PAGE 13]
	Yes, but is a 10 days turn around adequate.

	8.
	Is the statement regarding the notification thresholds sufficiently clear?

[SECTION 4 – PAGE 13]
	Yes, but further consideration needs to be given to the threshold values. 

	9.
	Do the notification thresholds strike a good balance between limiting the Panel’s reviews to material transactions while at the same time capturing smaller transactions that may give rise to concerns?

[SECTION 4 – PAGE 13]
	No

	10.
	Is the proposed methodology for the analysis of mergers between healthcare service providers sufficiently clear?

[SECTION 5 – PAGE 27]
	Yes, outlining potential different types of mergers.

	11.
	Is the proposed methodology for the analysis of mergers under the AEP/AET test sound?

[SECTION 5 – PAGE 27]
	A worked example would have useful in the guidance, e.g. using tariff and non-tariff costing analyses demonstrating mixed economies within a merged organisation.

	12.
	Should the assessment of a merger’s effect on patients or taxpayers take into account any other factors that are not included in the draft guidelines?

[SECTION 5 – PAGE 27]
	NHS and non –NHS mergers
3rd party organisational mergers with NHS?

	13.
	Are there any issues specific to the healthcare sector that should be specifically addressed within the guidelines which are currently not?

[SECTION 5 – PAGE 27]
	Where primary care providers are anticipating mergers, the impact on service provision should be enhanced.
Also mergers between non-NHS care providers.

Also mergers between care and foundation trusts.

	14.
	Do you have any views on the substantive content of this section regarding Panel advice and recommendations to the relevant Sponsor?

[SECTION 6 – PAGE 29]
	If the panels advise in not binding what will be the next steps in the process?  If the merger is to be deemed unsuitable to continue or within parameters.
How will advised remedies be overseen?

	15.
	Is the guidance on submission content sufficiently clear and useful?

[SECTION 7 – PAGE 33]
	Yes

	16.
	Is the guidance on the content of submissions absent of any substantive issues or information that would assist in the preparation of submissions and if so, what?

[SECTION 7 – PAGE 33]
	Not in terms of the preparatory work, however more would be necessary as the appeal progressed.


ANNEX 2: CONDUCT INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of conduct matters? 

[SECTION 2 – PAGE 5]
	Yes, however some consideration as to what would be classed as local developments, will need to be made for local health economy circumstances.  This will be especially important whereby managed change processes are the preferred approach rather than tendering services.

	2.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 7]
	Yes

	3.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 7]
	Not sure what would be classed as trivial, and if so should it have reached the panel?

	4.
	What are your views on the Panel’s approach to informal advice? 

[SECTION 5 – PAGE 11]
	Worthwhile to endeavour to find a rapid conclusion for all parties.

Also, even if a panel appeal is necessary, informal advice will help to assist parties in formulating a response. 

	5.
	Is the Panel’s process for conduct complaints sufficiently clear and fair?

[SECTION 5 – PAGE 11]
	Yes

	6.
	Does the Panel’s process for conduct complaints allow parties sufficient opportunity to present their case?

[SECTION 5 – PAGE 11]
	Yes, with clear timescales.

	7.
	Are the timeframes for conducting the complaints process sufficient?

[SECTION 5 – PAGE 11]
	Not sure until an appeal has been heard, but Phase 2 should be sufficient

	8.
	Should third parties be afforded greater involvement in the Panel’s process for investigation of conduct complaints in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 5 – PAGE 11]
	No, unless there are specific circumstances/ commercial impact.  Third party involvement may result in misguiding or subjective information to the panel, which could potentially result in distorting the panel decision.

	9.
	What are your views on the Panel’s test, namely assessing conduct based on any adverse effects on patients and taxpayers?

[SECTION 6 –PAGE 21]
	This is acceptable, although patient care should be the priority.



	10.
	What are your views on the Panel’s approach to offsetting the benefits of conduct to patients and/or taxpayers against the adverse effects on patients and/or taxpayers?

[SECTION 6 –PAGE 21]
	This is sound benefit realisation is important particularly where /if  previous tendering processes have not delivered desired outcomes./ 

	11.
	Are there any types of conduct that should be expressly addressed in these guidelines which are currently not?

[SECTION 6 –PAGE 21]
	Not at present

	12.
	What are your views on the Panel’s approach to assessing conduct breaches by focusing on their effects as opposed to intention?

[SECTION 6 –PAGE 21]
	Not sure

Effect is important as it will determine patient care, however, this is not what is really being tested, it is the conduct of the tender process that is being appealed against..

	13.
	What are your views on the Panel’s approach to assessing exclusionary conduct without necessarily having regard to dominance?

[SECTION 6 –PAGE 21]
	This may be important, as a dominant existing / current provider may be a factor in an exclusion appeal. 

	14.
	Do you believe the Panel’s approach to assessing conduct is sound?

[SECTION 6 –PAGE 21]
	Yes within the specific type of conduct.

	15.
	Is the Panel’s approach to assessing discriminatory treatment of patients sufficiently clear and fair?
[SECTION 6 – PAGE 23]
	Yes

	16.
	Is the Panel’s approach to assessing financial intervention sufficiently clear and fair?

[SECTION 6 – PAGE 23]
	Yes

	17
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these conduct guidelines?

[SECTION 7 – PAGE 25]
	Additional conduct types/ recommendations may be added following the appeals panel beginning to practice.


ADVERTISING AND MISLEADING INFORMATION DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of advertising matters? 

[SECTION 2 – PAGE 7]
	No, examples would be helpful

	2.
	Are the Principles and Rules relevant to advertising matters identified sufficiently clearly?

[SECTION 2 – PAGE 7]
	Yes 2 are identified

	3.
	Should the Advertising Guidelines provide guidance as to which Code of Practice rules fall within its remit or is this better addressed by the Code of Practice itself?

[SECTION 2 – PAGE 7]
	The Code of Practice as it is published and accepted.

	4.
	Should the Panel provide greater detail about its likely substantive approach to reviewing advertising referrals and appeals?

[SECTION 2 – PAGE 7]
	Yes

	5.
	Should the Code of Practice be attached to the Advertising Guidelines?

[SECTION 2 – PAGE 7]
	Yes

	6.
	Are the acceptance criteria sufficiently clear and fair?

[SECTION 3 – PAGE 8]
	Yes – diagram and appendices 1 &2

	7.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	Not clear on how a trivial case would be heard by the panel, or what would constitute a trivial appeal if the PCT and SHA appeals approach are adequate.

	8.
	Is the Panel’s procedural process for each of appeals and referrals of  advertising disputes sufficiently clear and fair?

[SECTION 4 – PAGE 11]
	Yes

	9.
	Do the processes as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 11]
	Yes, as there would be local assessment first

	10.
	Are the timeframes for conducting the processes sufficient?

[SECTION 4 – PAGE 11]
	Yes

	11.
	Should third parties be afforded greater involvement in the Panel’s referrals and appeals processes in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 4 – PAGE 11]
	No, may lead to confuse the subject matter of the appeal.

	12.
	Although this list is not intended to be exclusive, are there any other remedies that should be expressly mentioned in these Advertising Guidelines?

[SECTION 5 – PAGE 12]
	May be more in the longer term, but are an adequate foundation on which to practice.


PROCUREMENT DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of procurement matters?

[SECTION 2 – PAGE 6]
	Yes

	2.
	Are the Principles and Rules relevant to procurement matters identified sufficiently clearly?

[SECTION 2 – PAGE 6]
	Yes, but a relevant addendum with the Principles and Rules as they apply to each guideline would be helpful

	3.
	Are the acceptance criteria clear?

[SECTION 3 – PAGE 8]
	Yes

	4.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	Type of tender
Open

Framework

Closed

	5.
	Is the Panel’s procedural process for appeals of procurement disputes sufficiently clear?

[SECTION 4 – PAGE 10]
	Yes

	6.
	Does the appeals process as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 10]
	Yes, already undertaken locally

	7.
	Are the timeframes for conducting the appeals process sufficient?

[SECTION 4 – PAGE 10]
	Yes

	8.
	Should third parties be afforded greater involvement in the Panel’s appeals process (e.g. in terms of providing submissions to the Panel and attendance at hearings)?

[SECTION 4 – PAGE 10]
	Not unless there is a material need, so as the not deviate from the subject matter of the appeal.

	9.
	Is the Panel right to seek to balance other benefits to patients and taxpayers against limitations on competition when assessing tender design?

[SECTION 5 – PAGE 12]
	EU law, whilst not legally requiring a full tender process for Part B services, does specify a fair and transparent tender process.

 The tender design is important, however a robust commissioning approach should lead to a successful outcome for the best providers, which is paramount in this process.

	10.
	Should the Panel be applying a different benchmark when assessing PCT decisions not to tender?

[SECTION 5 – PAGE 12]
	Yes, PCTs strategic directions and longer term vision of service delivery across a wider health economy

	11.
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these Procurement Guidelines? 

[SECTION 6 – PAGE 13]
	Not currently


HOW TO RESPOND

The Panel has prepared this proforma consultation response template to assist in responding to this consultation. An electronic version can also be found on the Panel’s website at www.ccpanel.org.uk.

Please complete the consultation response, either in its entirety or in relation to specific questions that you would like to provide comments on.

If you plan on responding via email using the electronic template provided, please be sure to rename the electronic document with your party’s name so that we can clearly identify who is responding. 

Responses to this consultation must reach us by 5 pm on 30 April 2009 and should be sent via one of the following methods:
In writing to:


Interim Guidelines Consultation 
Cooperation and Competition Panel
1 Horse Guards Road
SW1A2HQ
London, UK

By email to: consultations@ccpanel.gsi.gov.uk 
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