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Cooperation and Competition Panel

1 Horse Guards Road, 

SW1A2HQ, 

London, UK.
consultations@ccpanel.gsi.gov.uk.
Dear Sir or Madam,
Response to Cooperation and Competition Panel Interim Guidelines Consultation

 

NHS East of England is pleased to submit its draft response to the Cooperation and Competition Panel’s Interim Guidelines Consultation. The SHA has taken the opportunity to include in its response input from members of its recently formed Competition Panel which consists entirely of members external to the SHA.

Although technical in places, we trust that our response will prove helpful in operationalising the Principles and Rules for Co-operation and Competition.

Whilst not a point in the Guidelines as such, we very much welcome the willingness of the Cooperation and Competition Panel’s (CCP) to provide informal advice on request. However, given that this is a developing framework it is foreseeable that there will be a high volume of requests for clarification and advice on the subjective and complex issues involved. It will therefore be highly important for the CCP to be appropriately resourced to handle this aspect and to communicate effectively on the key principles of its advice to the wider community.
We would be happy to discuss with the Panel any aspect of our submission, and are very keen to work with the Panel going forward.

We look forward to reading the report on the Consultation.
Yours faithfully

Dr Stephen Dunn
Director of Strategy
CO-OPERATION AND COMPETITION PANEL
DRAFT INTERIM GUIDELINES

CONSULTATION PROFORMA RESPONSE TEMPLATE

Please note that the deadline for response is 30 April 2009.

Please return responses to Interim Guidelines Consultation, Cooperation and Competition Panel, 1 Horse Guards Road, SW1A2HQ, London, UK or by email to: consultations@ccpanel.gsi.gov.uk. 
Respondent Details (Please provide details of a single point of contact for your response)

	Title
	Dr

	Full Name
	Stephen Dunn

	Organisation
	East of England Strategic Health Authority

	Your Role
	Director of Strategy

	Address (including postcode)
	Victoria House, Capital Park, Fulbourn, Cambridge, CB21 5XB


	Email Address
	

	Phone Contact
	


If you are replying on behalf of a group of respondents or organisations, please complete the following information:

	Organisations represented within this response
	East of England Strategic Health Authority 
and the 

NHS East of England  Competition Panel



Response details

	Date of response:  
	Closing date: 30 April 2009 at 5pm

	Confidentiality: Information provided in response to this consultation, including personal information, may be published or disclosed in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). 

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this, it would be helpful if you could explain to us why you regard the information that you have provided to be confidential. If we receive a request for disclosure of the information we will take full account of your request, but we cannot give an assurance that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and, in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.


GENERAL QUESTIONS [FOUND IN SECTION 9 – CONSULTATION ON CCP GUIDANCE DOCUMENTS]

	
	Question
	Response

	1.
	Are the documents sufficiently clear and understandable in terms of:
	Please see responses in the individual annexes.

	1(i)
	how and what the Panel is assessing in order to effectively administer each of the Principles and Rules; and
	To some the guidelines might appear to be inconsistent in that conduct complaints may be referred direct to the Panel, while Procurement and Advertising dispute appeals should first go through local dispute resolution.

Most serious Procurement and Advertising complaints are likely to involve conduct issues, which in practice may be directly referred to the Panel, without first exhausting local processes.

	1(ii)
	what information would be required of a party in dealing with the Panel in its assessment of each of the Principles and Rules.
	Complainants may feel that distinctions between many of the Principles and Rules are somewhat over-egged in the guidelines, and, as mentioned above, other than in the case of mergers, conduct issues run through all. 

	2.
	Is it clear which guidance document addresses each of the Principles and Rules? If not, how could this be clarified?
	See above

	3.
	Are there any substantive aspects of the guidance documents (such as economic or legal analysis) which could be improved and if so, how?
	It would be helpful if there was more clarification of (a) the application of the Principles and Rules in cases involving one or more independent or third sector complainants, (b) the considerations under which immediate referral to OFT/ ASA or (in the case of serious alleged misconduct) law enforcement authorities is appropriate.

Given the difficulties in determining potential impacts on tax payers depending on the timeframe reviewed, particularly in the context of a developing market, the Panel may find itself challenged in applying these criteria to disputes involving would-be entrants to the market from the independent and third sectors.

	4.
	Are there any procedural aspects of the guidance documents which could be improved and if so, how?
	Given the overlap between the Principles and Rules covering conduct, procurement and advertising and promotion, a single, consistent procedural ‘decision tree’ might add clarity.

Whilst not a point on the Guidelines as such, we very much welcome the willingness of the Panel to provide informal advice on request. However, given that this is a developing framework it is foreseeable that  there will  be  a high volume of requests for clarification and advice on the subjective and complex issues  involved. It will therefore be highly important for the  the Panel to be appropriately resourced to handle this aspect and to communicate effectively on the key principles of its advice to the wider community. 

	5.
	Do the guidance documents have any significant omissions; if so what?
	Please see responses in the individual annexes.

	6.
	Does the guidance cover all relevant matters, insofar as these can be identified; if not, what additional material should be included?
	Please see responses in the individual annexes.


ANNEX 1: MERGER INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 8]
	Yes, though it should perhaps be stated explicitly that the Panel may review cases involving the proposed merger between an NHS entity and an independent/ third sector entity. 

	2.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 8]
	Given that the DH may wish to have the advice of the Panel even if a case is referred to the OFT, it is possible that 3.1(ii) could conflict with 2.6 and 2.7.

	3.
	Is the planned informal review process useful? If not, what improvements would you suggest?

[SECTION 4 – PAGE 13]
	The informal review process should be helpful, though there is a risk of arriving at conclusions that may conflict with later review or OFT referral, particularly if a third party independent sector complainant emerges during the process.  In this context it may be that appropriately worded and caveated written advice (ref. 4.3) may, in important cases, be more appropriate.  

	4.
	Is the planned decision-making process for formal merger reviews sufficiently clear?

[SECTION 4 – PAGE 13]
	Size thresholds are open to criticism – see comment to 9 below

	5.
	Does the formal merger process afford merging parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	The adequacy of response times will depend very much on the availability of relevant management and market data – if new data is required, for example from interested potential new entrant independent sector participants, the response times may be tight.

	6.
	Does the formal merger process afford other parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	This depends very much on how confidentiality provisions are used – if one compares what listed companies and state-owned enterprises publish in terms of financial, performance and governance detail, there is clearly scope for non-NHS parties to fear discriminatory treatment (particularly in a case when an independent provider may seek to acquire a weak NHS entity as an alternative to merger between NHS entities). 

	7.
	Does the proposed formal review process facilitate expedient reviews of non-complex mergers (during Phase One) while also providing sufficient time for complex mergers to be subject to an appropriate review (during Phase Two)?

[SECTION 4 – PAGE 13]
	

	8.
	Is the statement regarding the notification thresholds sufficiently clear?

[SECTION 4 – PAGE 13]
	

	9.
	Do the notification thresholds strike a good balance between limiting the Panel’s reviews to material transactions while at the same time capturing smaller transactions that may give rise to concerns?

[SECTION 4 – PAGE 13]
	Size thresholds are arbitrary in the context of potential impact on patients (as opposed to taxpayers) and may give rise to complaint – for example in cases where independent or third sector could object to mergers between NHS providers perceived to be seeking to ‘out-gun’ them on procurement contracts.

Even low thresholds could be seen as failing to protect the interests of, or encourage, third sector providers.

It would be helpful if the thinking behind the thresholds for formal review was explained.

Where the community threshold is exceeded, does the Panel a) intend to review all PCT proposals for their provider arms and b) does it intend to review PCT decisions not to tender provider arm services?

	10.
	Is the proposed methodology for the analysis of mergers between healthcare service providers sufficiently clear?

[SECTION 5 – PAGE 27]
	

	11.
	Is the proposed methodology for the analysis of mergers under the AEP/AET test sound?

[SECTION 5 – PAGE 27]
	The guidelines set out in great detail how the Panel will determine whether there is an Adverse Effect on Patients and/or an Adverse Effect on Taxpayers, but are then largely silent on what it will do when there is a potential trade off or conflict within each or between the two. The final sentence of paragraph 5.3 states that the Panel will explain how it will advise in these situations, but it doesn’t go on to do this in the detailed guidance.

For example, what will the Panel do where the basic problem is that a unit is too small to provide some clinical services to an optimal quality standard? It is not clear that this would fall within the Panel definition of an AET, as their main test is on choice and contestability, but it is clearly a key (arguably the key) consideration. Or, where a merger makes sense on economic grounds (so no AET) but will result in a reduction in patient choice (where there would be an AEP) - what criteria will be applied to resolve the tension?
In the event that in future there is interest from large-scale independent providers to enter the UK market, there is a risk that mergers between NHS trusts proposed as a result of financial difficulty could be attacked on the basis of providing ‘State Aid’ by the backdoor, particularly if complainants choose to test the case that Foundation Trusts should be treated, de-facto, as independent commercial entities.  In this context the examination of alternative disposal solutions in 5.50 should probably be given greater emphasis.

As intra-NHS mergers may have the effect of increasing barriers to entry by independent providers, the Panel may need to establish criteria to consider how to determine the potential effects on tax payers in the medium to long term.

	12.
	Should the assessment of a merger’s effect on patients or taxpayers take into account any other factors that are not included in the draft guidelines?

[SECTION 5 – PAGE 27]
	

	13.
	Are there any issues specific to the healthcare sector that should be specifically addressed within the guidelines which are currently not?

[SECTION 5 – PAGE 27]
	

	14.
	Do you have any views on the substantive content of this section regarding Panel advice and recommendations to the relevant Sponsor?

[SECTION 6 – PAGE 29]
	

	15.
	Is the guidance on submission content sufficiently clear and useful?

[SECTION 7 – PAGE 33]
	

	16.
	Is the guidance on the content of submissions absent of any substantive issues or information that would assist in the preparation of submissions and if so, what?

[SECTION 7 – PAGE 33]
	The information requirements in 7.4 do not appear to call for pro-forma balance sheet and P&L forecasts for the merged entity alongside a business plan.  Given financial management problems at some NHS trusts, and the likelihood that merger proposals many involve an entity in financial difficulty, financial plans, preferably independently reviewed by auditors, would be valuable, particularly in the context of potential future State Aid issues arising as the system develops.

The assessment of market developments 7.15 is likely to be material in establishing whether a merger proposal is likely to be challenged by third parties, and should perhaps be given greater emphasis.


ANNEX 2: CONDUCT INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of conduct matters? 

[SECTION 2 – PAGE 5]
	The legal and administrative framework is better explained here than in the guidelines dealing with Procurement and Advertising in terms of the distinction between the Panel and regulatory bodies such as the OFT/ASA.  It is not clear, though, whether the Panel itself will have a duty to refer serious matters to the OFT or, more important, criminal law enforcement authorities.

Principle 3 (transparent and non-discriminatory procurement) and Principle 5 (ethical promotional activity) are integrally bound up with conduct issues, and their omission therefore could be challenged.  See comments under ‘General Questions’.

	2.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 7]
	Paragraph 3.1 (vi) requires complainants to use all reasonable endeavours to settle issues about potentially anti-competitive behaviour at local PCT/SAH level before involving the Panel, but requires allegations of collusion to be referred direct to the Panel.

A concern is that an allegation of anti-competitive or collusive behaviour may form one element of a procurement dispute which would normally be heard by the relevant PCT with appeal to the SHA and then to the Panel. An example is an allegation of tacit collusion arising out of the historic interdependence between a commissioner and incumbent provider, which prevents a service being fairly tendered.

We would welcome more clarity in relation to the interaction between the processes for resolving conduct issues and procurement disputes. 
The definition of ‘legal proceedings’ could be expanded to clarify whether this refers to a case being accepted by the courts or early stage solicitors’ correspondence.

	3.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 7]
	There may be cases where the DH/NHS wants to use the Panel to investigate complaints in parallel with the OFT/ police etc.  It is not clear if this is foreseen.



	4.
	What are your views on the Panel’s approach to informal advice? 

[SECTION 5 – PAGE 11]
	We welcome the Panel’s helpful approach to giving informal advice in this area.

	5.
	Is the Panel’s process for conduct complaints sufficiently clear and fair?

[SECTION 5 – PAGE 11]
	See our comment on the acceptance criteria set out above.

	6.
	Does the Panel’s process for conduct complaints allow parties sufficient opportunity to present their case?

[SECTION 5 – PAGE 11]
	Yes

	7.
	Are the timeframes for conducting the complaints process sufficient?

[SECTION 5 – PAGE 11]
	Yes

	8.
	Should third parties be afforded greater involvement in the Panel’s process for investigation of conduct complaints in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 5 – PAGE 11]
	The proposed rules allow sufficient flexibility for third parties to be appropriately consulted.

	9.
	What are your views on the Panel’s test, namely assessing conduct based on any adverse effects on patients and taxpayers?

[SECTION 6 –PAGE 21]
	Adverse effects on patients and tax payers are the two key criteria, though as noted there will inevitably be trade-offs or conflicts between the two.
The assessment of adverse effects on taxpayers may be hard to define – for example the costs associated with competitive tendering could potentially increase short-term costs for the taxpayer, while the development of a more active competitive market with a greater number of providers should reduce costs in the longer term.

	10.
	What are your views on the Panel’s approach to offsetting the benefits of conduct to patients and/or taxpayers against the adverse effects on patients and/or taxpayers?

[SECTION 6 –PAGE 21]
	The approach appears appropriate

	11.
	Are there any types of conduct that should be expressly addressed in these guidelines which are currently not?

[SECTION 6 –PAGE 21]
	In the event that new entrants seek to enter the UK market, disputes are likely to arise in connection with the poaching of staff and transfer of inside / commercially confidential information.  While it is normal in the commercial sector for employers to protect themselves with non-compete clauses / gardening leave provisions etc., clearly the competition issues are more complex in determining a fair position with respect to the position of the NHS as a ‘monopoly’ employer in protecting itself against approaches to staff by would-be competitors from outside the NHS. In other cases of ‘de-monopolisation’ in privatisation programmes in Central and Eastern Europe, it has been considered helpful to establish guidelines on this point.

Another point is how far sheer inertia can itself amount to anti-competitive conduct – i.e. simple stubborn resistance to putting services out to competition. This should be covered, though, as a failure to tender under the procurement dispute guidelines, but the potential artificiality of the distinction between procurement and conduct disputes remains one of the biggest issues with the whole framework. 

	12.
	What are your views on the Panel’s approach to assessing conduct breaches by focusing on their effects as opposed to intention?

[SECTION 6 –PAGE 21]
	In the context of conduct breaches related to collusive behaviour, given the potentially serious nature of alleged misconduct, and the fact that consequences such as the effect on taxpayers may be disputed, it would seem questionable not to focus on intention.

	13.
	What are your views on the Panel’s approach to assessing exclusionary conduct without necessarily having regard to dominance?

[SECTION 6 –PAGE 21]
	This aspect of the approach is likely to be regarded as a weakness but mitigated where the intention is to open up provision to non-NHS providers. 

It would be easier to define guidelines on the approach to dealing with dominant positions in the light of market / case experience, and this should occur.

	14.
	Do you believe the Panel’s approach to assessing conduct is sound?

[SECTION 6 –PAGE 21]
	

	15.
	Is the Panel’s approach to assessing discriminatory treatment of patients sufficiently clear and fair?
[SECTION 6 – PAGE 23]
	Yes

	16.
	Is the Panel’s approach to assessing financial intervention sufficiently clear and fair?

[SECTION 6 – PAGE 23]
	In the longer term, State Aid issues could potentially arise out of financial intervention, and ‘test’ complaints could be brought on this basis in cases where there may be willing independent sector acquirers for failing NHS trusts.  In such cases, as an NHS body, the Panel could potentially be accused of ‘collusive behaviour’ in recommending the approval of financial assistance to a failing NHS entity.

	17
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these conduct guidelines?

[SECTION 7 – PAGE 25]
	See 11, comments on staff movements

It might be appropriate to give more clarity on the role of the Panel on referral to the OFT/ ASA or criminal law enforcement authorities in terms of whether its role will, in all cases, remain purely advisory to the DH/SHAs etc.


ADVERTISING AND MISLEADING INFORMATION DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of advertising matters? 

[SECTION 2 – PAGE 7]
	Yes, but it would be helpful to state that the Panel’s role relates to disputes concerning advertising and promotion by NHS entities and independent and third sector players, in relation to NHS funded services.

	2.
	Are the Principles and Rules relevant to advertising matters identified sufficiently clearly?

[SECTION 2 – PAGE 7]
	It would be helpful if there was a direct link to the relevant clauses and schedules of the NHS contract referred to in Table 2 on page 7.

	3.
	Should the Advertising Guidelines provide guidance as to which Code of Practice rules fall within its remit or is this better addressed by the Code of Practice itself?

[SECTION 2 – PAGE 7]
	The introduction to the Code of Practice makes clear that: 

(i) the Advertising Standards Authority will adjudicate over any complaints about breaches of the Code which also amount to breaches of the British Code of Advertising, Sales Promotion and Direct Marketing or the TV or Radio Advertising Standards Code, and 

(ii) PCTs SHAs will adjudicate on complaints outside the ASAs remit, with guidance from and appeal to the Panel.

The boundary between ASA and Panel remits is likely to be one of the most difficult areas in practice and PCTs and SHAs need to have a clear understanding of the type of complaint which will be considered by the Panel. We would prefer that guidance in this area is included in the Panel’s Advertising Guidelines so that it can be updated and developed as cases are reviewed. 
In commenting on the appropriateness and scale of promotional activities in terms of tax-payer value, will the Panel, in advising both DH and SHA/PCT, differentiate between short-term and long term policy goals?

	4.
	Should the Panel provide greater detail about its likely substantive approach to reviewing advertising referrals and appeals?

[SECTION 2 – PAGE 7]
	Yes, it would be helpful to have some more detail in this area, though actual case studies will also provide this. 

	5.
	Should the Code of Practice be attached to the Advertising Guidelines?

[SECTION 2 – PAGE 7]
	Yes, as a general rule we are in favour of the Panel’s guidelines being as self contained as possible.

	6.
	Are the acceptance criteria sufficiently clear and fair?

[SECTION 3 – PAGE 8]
	Yes, although as already noted the most difficult area in this context is likely to be whether the complaint properly falls within the remit of the Panel rather than the ASA, and some more guidance in this area is needed.
Given the potential overlap between ASA and Panel areas for review and specific health sector issues, there may be cases where the DH would wish the Panel to review a case in parallel with the OFT or ASA

The time limit of 3 months from the promotional activity’s appearance (3.2 (vii)) is too short.  For cases of alleged promotional activity involving inducements to commissioners, there should be no time limit as, in practice, evidence of inducements may not come to light for some time.

The definition of ‘legal proceedings’ could be expanded to clarify whether this refers to a case being accepted by the courts or early stage solicitors’ correspondence. 

	7.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	See response to 6 above.

	8.
	Is the Panel’s procedural process for each of appeals and referrals of advertising disputes sufficiently clear and fair?

[SECTION 4 – PAGE 11]
	Yes subject to the following.

Paragraph 4.8 of the Guidance refers to the ‘closing date for submissions from the promoter’. Presumably this is the close of the 10 working day period which the ‘provider in question’ has to provide a written response to the complaint under paragraph 4.7? It could also be made clearer that the ‘provider in question’ is the issuer of the advertisement or promotion which is the subject of the complaint. 
 Where a complaint is received on appeal from a decision of a relevant SHA, the SHA should be copied into the draft recommendation referred to in paragraph 4.10.

	9.
	Do the processes as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 11]
	Yes

	10.
	Are the timeframes for conducting the processes sufficient?

[SECTION 4 – PAGE 11]
	The time frames could be challenging, but on the whole we support the Panel’s objective of having a speedy resolution process.
For cases involving suspected inducements to commissioners, evidence gathering may be problematic and longer timeframes may be necessary to ensure that the process deadlines do not inadvertently provide protection to parties involved in corrupt or unethical practices.

	11.
	Should third parties be afforded greater involvement in the Panel’s referrals and appeals processes in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 4 – PAGE 11]
	The current provisions appear adequate.

	12.
	Although this list is not intended to be exclusive, are there any other remedies that should be expressly mentioned in these Advertising Guidelines?

[SECTION 5 – PAGE 12]
	It would be helpful to have greater clarity on the role of the Panel with respect to disputes between NHS and non-NHS providers

There could need to be a broad range of remedies to reflect the possible range of circumstances and it is probably sensible not to be too prescriptive in this area. 
However, another possible remedy could include requiring the issuer of the advertisement or promotion to issue a correction and apology.


PROCUREMENT DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of procurement matters?

[SECTION 2 – PAGE 6]
	Yes

	2.
	Are the Principles and Rules relevant to procurement matters identified sufficiently clearly?

[SECTION 2 – PAGE 6]
	The distinction between ‘conduct’ rules and ‘procurement’ rules is problematic, as discussed in earlier comments.

The omission of Principle 2 ensuring a ‘seamless health service, regardless of organisational boundaries’ does not reflect the fact that this Principle is likely to influence decisions not to tender services.
We have concerns over the omission of:
· rule 3 under Principle 1 (PCT provider services should be subject to these competition rules in the same manner as any other provider and be managed on equal terms to other providers)
· rule 2 under Principle 4 (Providers, referrers to and commissioners of NHS services must not restrict choice via collusive behaviour or any other action), and

· rule 3 under Principle 7 (Commissioners must not contract with provided whose pricing strategy currently constitutes predatory pricing...)
from the Principles and Rules which are relevant to procurement matters. 

Whilst we understand the intention behind this is to ring-fence issues of anti-competitive and collusive conduct, which are directly referable to the Panel, procurement disputes may involve a range of issues, including some of the above. We believe that SHA’s will need to review these aspects as part of a full and proper review of the dispute.

	3.
	Are the acceptance criteria clear?

[SECTION 3 – PAGE 8]
	Yes. However, as previously stated, the definition of ‘legal proceedings’ could be expanded to clarify whether this refers to a case being accepted by the courts or early stage solicitors’ correspondence 
The 25 day time limit may cause problems in cases where there is a dispute over communication of a procurement decision or, more particularly, where there is a decision not to tender services.

	4.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	No

	5.
	Is the Panel’s procedural process for appeals of procurement disputes sufficiently clear?

[SECTION 4 – PAGE 10]
	Yes.
SHAs are likely to have pre-considered many cases of PCT tendering activity before a dispute is made, and SHAs would often benefit from informal Panel advice at this stage. The PanelL has made clear that informal advice is available, so it would seem sensible to reflect this in the Guidance.

	6.
	Does the appeals process as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 10]
	In cases of challenge to a decision not to tender, a 25 day limit could be problematic

10 days is a very tight period for third party submissions if they involve the engagement of lawyers/ expert witnesses where parties may not wish to engage consultancy support and incur costs before confirmation that the appeal has been accepted.

	7.
	Are the timeframes for conducting the appeals process sufficient?

[SECTION 4 – PAGE 10]
	Although we support the objective of having a speedy appeal process, the overall expected time frame of 40 days between issuing a Notice of Acceptance and publishing recommendations seems challenging in the light of the two 10 day periods for submissions (i.e. before and after the hearing) and the 15 day period for publishing the Panel’s decision after close of submissions. This will obviously be tested in the live environment.
We assume that the Panel will communicate electronically with parties to the appeal to avoid any postal delays.



	8.
	Should third parties be afforded greater involvement in the Panel’s appeals process (e.g. in terms of providing submissions to the Panel and attendance at hearings)?

[SECTION 4 – PAGE 10]
	We believe that the Panel has broadly struck the right balance in this area. 

	9.
	Is the Panel right to seek to balance other benefits to patients and taxpayers against limitations on competition when assessing tender design?

[SECTION 5 – PAGE 12]
	Yes, we believe that the Panel is right to seek to take these factors into account. There are likely  however be cases where the interests of patients is at odds with the benefits to tax payers, and we will welcome having the benefits of the Panel’s views on how such cases should be assessed.
Notwithstanding the fact that the Panel is an advisory body rather than a decision making body, the determination of benefits to tax payers is subject to differing interpretation depending on the time horizon reviewed.  It may therefore prove more practical to narrow the Panel’s public role to reviewing procedural issues such as eligibility / pre-qualification criteria in the context of the available provider universe / market etc. 

	10.
	Should the Panel be applying a different benchmark when assessing PCT decisions not to tender?

[SECTION 5 – PAGE 12]
	We agree with the factors set out in paragraph 5.6, although the ‘reasonableness’ of a PCTs plan is obviously a subjective area and again Panel reviews in these cases will be useful.
In terms of establishing a fair but proportionate approach to competitive tendering, a key benchmark should be the availability / interest of other potential providers.

	11.
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these Procurement Guidelines? 

[SECTION 6 – PAGE 13]
	One of the biggest challenges will be how to give adequate redress in cases where a procurement dispute has been upheld but a procurement contract has already been completed. 
Whilst one of the recommendations available to the Panel is that a completed contract be set aside, obviously this is likely to place the PCT in breach of contract unless the contract expressly provides for termination in these circumstances.
Another remedy could to be to allow a contract to stand but only subject to additional conditions, though this would again give rise to contractual issues unless the contract expressly allows this.
An alternative solution would be for there to be ‘stand-off’ periods between the announcement of the results of a procurement exercise and the conclusion of contracts, to allow for appeal processes, akin to those provided by the EU procurement framework. 
If the there is not the facility to give adequate redress in cases where a procurement dispute has been upheld but a procurement contract has already been completed, non-NHS complainants may well consider that the dispute resolution process is essentially circular, and elect to move directly to legal proceedings.


HOW TO RESPOND

The Panel has prepared this proforma consultation response template to assist in responding to this consultation. An electronic version can also be found on the Panel’s website at www.ccpanel.org.uk.

Please complete the consultation response, either in its entirety or in relation to specific questions that you would like to provide comments on.

If you plan on responding via email using the electronic template provided, please be sure to rename the electronic document with your party’s name so that we can clearly identify who is responding. 

Responses to this consultation must reach us by 5 pm on 30 April 2009 and should be sent via one of the following methods:
In writing to:


Interim Guidelines Consultation 
Cooperation and Competition Panel
1 Horse Guards Road
SW1A2HQ
London, UK

By email to: consultations@ccpanel.gsi.gov.uk 
East of England Strategic Health Authority


Victoria House


Capital Park


Fulbourn


Cambridge


CB21 5XB





Tel: 01223 597500


Fax: 01223 597555
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