Comment on Draft interim guidance on merger inquiries

These comments relate to Section 5 of the Draft Interim Guidance on Merger Inquiries: assessment of the effects of a merger.

Critique of proposed approach

In my view the proposed analytic approach does not take into account important characteristics of the health care sector in England.  It has been adapted from a private sector context in which competition is the norm, to a system of provision, the NHS, where it is not. 

It is misleading to regard the trust, whether NHS or FT, as the business unit. All trusts are to a greater or lesser degree parts of networks of care, particularly for cancer, but also for stroke and other services such as emergency/trauma, where few hospitals have the highest levels of facility. They all provide a wide range of services with different clinical and economic characteristics. A merger is therefore likely to have different consequences according to the service and client group involved. The draft guidance seems to assume (para 5.18] that services can be assessed one at a time. This is unlikely to be the case. Even mental health services - typically provided by specialist trusts – comprises a range of different services with different economic characteristics and market areas.

Second , the Panel needs to acknowledge that in areas such as stroke, emergency and cancer and more specialised facilities such as paediatric intensive care, national policy has been and remains to promote monopolies precisely because of the advantages they are expected to bring in terms of better quality achieved through greater specialisation and effective use of expensive facilities. NHS London for example is actively encouraging a set of specialist stroke and trauma centres located ( subject to quality requirements) so as to give all parts of the capital reasonable access. Competition in this context is primarily for the market not in the market. 

Third, it is true that the establishment of monopolies does create an incentive problem, but as there is already a range of measures designed to solve it. The draft interim guidance abstracts from the context in which NHS providers work, specifically regulation by the Care Quality Commission, Monitor and others, performance management from the upper tier of the NHS via SHAs, and monitoring by purchasing organisations ( PCTs in particular), rather than individual consumers. 

It also abstracts from the policy context – relevant initiatives include quality accounts, clinical audit, patient outcome measures, payment by results. These both restrain what providers can do, particularly in terms of pricing, and also (when fully implemented) compel them to be open about their performance. 

This range of organisations and policies can ‘speak’ for users and at the same time provide users with much better information about quality differences. In these ways they offset the risk of a monopolist exerting its power by reducing quality.

Fourth, it is important to distinguish between an organisational merger and service consolidation. The former does not entail the latter: for example if a large trust takes over a small acute unit from a former PCT provider unit, that could leave the geographical pattern of services unchanged, particularly if the PCT made it clear it wanted the local services to continue. The Panel might therefore wish to consider imposing merger conditions relating to the geographical location of services or to the way the merged facilities are used or owned. 




An alternative approach:

In my view these points suggest that the Panel needs to rethink its assessment process, particularly for the acute sector. Instead of the ‘hypothetical monopolist’ test or framework, it would be better to base its analysis on the triad of access, cost and quality that have been traditionally used in health policy analysis in relation to changes in configuration and similar issues.

These elements are implicit in the assessment process as currently set out: they should be made explicit and in so doing make the intended process, and the data requirements involved, much clearer.

There is a substantial, though not entirely satisfactory, literature on the benefits of specialisation, scale and scope: it is in these terms that the positive case for a merger is likely to be made. In other words mergers – and hence local monopolies - will be seen as a route to quality improvement, not as a route to making profits/reducing quality/having an easier life, as implied in the draft framework. If the Commission is to assess these benefits it must be able to draw on an understanding of existing work in this field.

These quality improvements may be at the expense of access depending, as noted above, on whether or not merger leads to physical consolidation. The draft deals with access without being precise as to exactly what it will aim to measure or what data requirements it will set out. Currently access data (including ambulance services) are generally poor and very little research has been done on which predictions can be made about how patients will respond to changes in access times. The King’s Fund is currently conducting  a project on patient choice that bears on this question.

Reliable data on the cost changes (particularly long term changes) resulting from mergers or other changes in configuration is also hard to find. The Panel may also wish to develop a methodology to help fill this  gap.
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