CO-OPERATION AND COMPETITION PANEL

DRAFT INTERIM GUIDELINES

CONSULTATION PROFORMA RESPONSE TEMPLATE

Please note that the deadline for response is 30 April 2009.

Please return responses to Interim Guidelines Consultation, Cooperation and Competition Panel, 1 Horse Guards Road, SW1A2HQ, London, UK or by email to: consultations@ccpanel.gsi.gov.uk. 
Respondent Details (Please provide details of a single point of contact for your response)

	Title
	Mr 

	Full Name
	Richard Evans

	Organisation
	Allied Health Professions Federation

	Your Role
	Chief Executive Officer of a federated member body

	Address (including postcode)
	The Society and College of Radiographers, 207 Providence Square, Mill Street, London SE1 2EW


	Email Address
	

	Phone Contact
	


If you are replying on behalf of a group of respondents or organisations, please complete the following information:

	Organisations represented within this response
	The Chartered Society of Physiotherapy. The College of Occupational Therapists. The Royal College of Speech and Language Therapists. The British Association of Arts Therapists. The British and Irish Orthoptic Society. The British Association of Dramatherapists. The Society of Chiropodists and Podiatrists. The British Dietetic Association. The British Paramedic Association. The British Association of Prosthetists and Orthotists. Association of Professional Music Therapists. The Society and College of Radiographers.



Response details

	Date of response:  30th April 2009
	Closing date: 30 April 2009 at 5pm

	Confidentiality: Information provided in response to this consultation, including personal information, may be published or disclosed in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004). 

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this, it would be helpful if you could explain to us why you regard the information that you have provided to be confidential. If we receive a request for disclosure of the information we will take full account of your request, but we cannot give an assurance that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and, in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.


GENERAL QUESTIONS [FOUND IN SECTION 9 – CONSULTATION ON CCP GUIDANCE DOCUMENTS]

	
	Question
	Response

	1.
	Are the documents sufficiently clear and understandable in terms of:
	

	1(i)
	how and what the Panel is assessing in order to effectively administer each of the Principles and Rules; and
	Yes

	1(ii)
	what information would be required of a party in dealing with the Panel in its assessment of each of the Principles and Rules.
	Yes

	2.
	Is it clear which guidance document addresses each of the Principles and Rules? If not, how could this be clarified?
	Within each document, the relevant principles and rules are clearly stated. However, it might be useful to reproduce this information as a guide to which of the documents is relevant to specific rules and principles.

	3.
	Are there any substantive aspects of the guidance documents (such as economic or legal analysis) which could be improved and if so, how?
	In a couple of the documents, there is a need for a summary of advice to be stated separate from the very complex and detailed advice that is also included.

	4.
	Are there any procedural aspects of the guidance documents which could be improved and if so, how?
	Flow charts that illustrate procedural processes are very helpful.

	5.
	Do the guidance documents have any significant omissions; if so what?
	None identified

	6.
	Does the guidance cover all relevant matters, insofar as these can be identified; if not, what additional material should be included?
	The guidance seems comprehensive


ANNEX 1: MERGER INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 8]
	Yes

	2.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 8]
	We have concerns about instances referred to where a decision by (for example) the OFT or ASA may be “more appropriate”. How will the patient interest issues enshrined in the DH Principles and Rules be assured of appropriate attention? It may be appropriate to state that the CCP will be required to review decisions of the OFT or ASA where NHS care is affected by a merger.

	3.
	Is the planned informal review process useful? If not, what improvements would you suggest?

[SECTION 4 – PAGE 13]
	Yes. The expertise of the panel staff will assist the overall process. It could be made clearer how this will operate. Although it is stated that the panel staff will generally take the lead, references to information required by “the panel” may be confusing.

	4.
	Is the planned decision-making process for formal merger reviews sufficiently clear?

[SECTION 4 – PAGE 13]
	Yes

	5.
	Does the formal merger process afford merging parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	Yes, the process is open and clear.

	6.
	Does the formal merger process afford other parties sufficient opportunity to present their views to the Panel and to respond to the Panel’s analysis and reasoning?

[SECTION 4 – PAGE 13]
	Yes, the process is open and clear.

	7.
	Does the proposed formal review process facilitate expedient reviews of non-complex mergers (during Phase One) while also providing sufficient time for complex mergers to be subject to an appropriate review (during Phase Two)?

[SECTION 4 – PAGE 13]
	Yes

	8.
	Is the statement regarding the notification thresholds sufficiently clear?

[SECTION 4 – PAGE 13]
	Paragraph 4.8 is clear.
Paragraph 4.9 introduces caveats that are confusing. The final sentence in this paragraph is particularly obscure.

We suggest that mandating the process of informal review in cases where there is doubt would provide the required clarity.

	9.
	Do the notification thresholds strike a good balance between limiting the Panel’s reviews to material transactions while at the same time capturing smaller transactions that may give rise to concerns?

[SECTION 4 – PAGE 13]
	We feel that it is not at all clear how smaller transactions will / should be assessed. There is a clear statement in Paragraph 4.8 which appears undermined by paragraph 4.9.

	10.
	Is the proposed methodology for the analysis of mergers between healthcare service providers sufficiently clear?

[SECTION 5 – PAGE 27]
	Section 5 is extremely complex and makes laborious reading. The detail is probably all necessary but the presentation does not make the methodology for the analysis of mergers clear. We believe that this section as a whole requires revision so that the analysis methods, the assessments to determine any AEP or AET and the healthcare specific approach is readily seen in overview. Cross – reference to OFT processes and the more specialised information that forms the bulk of this section may also be clarified. There are instances of obscure terminology (eg Parag 5.35) which should be replaced by clearer language. It is obvious that the factors affecting mergers are by nature complex and decision making processes will require specialist knowledge. This does not excuse the use of inaccessible layout or terminology. 

	11.
	Is the proposed methodology for the analysis of mergers under the AEP/AET test sound?

[SECTION 5 – PAGE 27]
	As above

	12.
	Should the assessment of a merger’s effect on patients or taxpayers take into account any other factors that are not included in the draft guidelines?

[SECTION 5 – PAGE 27]
	The factors referred to above make it difficult to assess the material for omissions. There is a disappointing lack of reference overall to quality of service except for the assertion that mergers can take part in improving services. Financial efficiency (for the taxpayer) and appropriate choice (for patients) are only of any benefit overall if quality of service is unaffected or increased by a merger. We suggest that clear statements about how this important factor is assessed would be helpful.

	13.
	Are there any issues specific to the healthcare sector that should be specifically addressed within the guidelines which are currently not?

[SECTION 5 – PAGE 27]
	As above

	14.
	Do you have any views on the substantive content of this section regarding Panel advice and recommendations to the relevant Sponsor?

[SECTION 6 – PAGE 29]
	It is not clear whether the Panel actually has power to prevent a merger that it deems inappropriate. The statement that the Panel’s advice on remedies is not binding on sponsors inevitably casts the entire process of work by the Panel on mergers into doubt.

	15.
	Is the guidance on submission content sufficiently clear and useful?

[SECTION 7 – PAGE 33]
	Yes

	16.
	Is the guidance on the content of submissions absent of any substantive issues or information that would assist in the preparation of submissions and if so, what?

[SECTION 7 – PAGE 33]
	No


ANNEX 2: CONDUCT INQUIRIES INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of conduct matters? 

[SECTION 2 – PAGE 5]
	The context is clearly set out in this section. The limitations of the Panel’s powers are also clearly stated. It is of course to be hoped that the Secretary of State or Monitor will intervene or that the OFT will invoke the relevant competition rules in order to prevent damage to patient services highlighted by the panel in connection with poor application of competition principles.

	2.
	Are the acceptance criteria sufficiently clear?

[SECTION 3 – PAGE 7]
	Yes

	3.
	Should anything be added or excluded from the Panel’s acceptance criteria and if so, why?

[SECTION 3 – PAGE 7]
	It is curious that anti-competitive collusion is apparently not capable of resolution at local level.
We believe that the criterion (vi) requiring local resolution prior to referral to the panel is valuable in order to promote appropriate local co operation in service provision and to restrict the number of conduct disputes that are required to be resolved by the Panel. We imagine that “collusion” allegations may be made in some cases where perfectly reasonable and productive collaboration between providers is occurring in the patient interest. Local resolution of these cases is desirable and this should be promoted through these criteria.

	4.
	What are your views on the Panel’s approach to informal advice? 

[SECTION 5 – PAGE 11]
	The approach outlined in Section 4 is clear and appropriate. It is particularly good to see recognition of the culture change in the provision of publicly funded health services that is represented by competition. The informal advisory role of the Panel in handling informal enquiries across the spectrum of issues thrown up by this culture change is rather overdue but welcome.

	5.
	Is the Panel’s process for conduct complaints sufficiently clear and fair?

[SECTION 5 – PAGE 11]
	Yes

	6.
	Does the Panel’s process for conduct complaints allow parties sufficient opportunity to present their case?

[SECTION 5 – PAGE 11]
	Yes

	7.
	Are the timeframes for conducting the complaints process sufficient?

[SECTION 5 – PAGE 11]
	We believe the timeframes to be sufficient for efficient and timely investigation. There are bound to be concerns about the ability of the Panel to keep to these times if there are a number of cases to handle at any one time.

	8.
	Should third parties be afforded greater involvement in the Panel’s process for investigation of conduct complaints in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 5 – PAGE 11]
	The involvement of third parties appears a little haphazard. Continual monitoring of cases via the Panel website or a direct invitation from the panel seem to be the ways in which any third party will become involved. How will the panel know that it has received evidence from the most appropriate third parties? The AHPF believes that the evidence of third parties may be crucial in enabling the Panel to reach a properly informed decision on conduct.
We suggest that the Panel establishes a system of e-mail alerts to be sent to potentially interested parties, using established routes wherever possible. Awareness of investigations entering phase two will encourage involvement which could, in the first instance be via a standard return form. The Panel may then request further written evidence or invite the party to take part in the hearing.

	9.
	What are your views on the Panel’s test, namely assessing conduct based on any adverse effects on patients and taxpayers?

[SECTION 6 –PAGE 21]
	We agree with the application of the AEP / AET test. It is possible that technical breaches of the DH Principles and Rules may occur without any adverse effects. It would be a waste of the Panel’s time to consider these. 

	10.
	What are your views on the Panel’s approach to offsetting the benefits of conduct to patients and/or taxpayers against the adverse effects on patients and/or taxpayers?

[SECTION 6 –PAGE 21]
	It is good to see that innovative practice that improves services to patients and value for money for taxpayers may be allowable even if it breaches the DH Principles and Rules. We believe that this is fair and sensible (if unlikely).

	11.
	Are there any types of conduct that should be expressly addressed in these guidelines which are currently not?

[SECTION 6 –PAGE 21]
	The examples given are sufficient. The text makes clear that these are not intended to be exhaustive.

	12.
	What are your views on the Panel’s approach to assessing conduct breaches by focusing on their effects as opposed to intention?

[SECTION 6 –PAGE 21]
	We support the focus on the effects of behaviour as opposed to the intention.

	13.
	What are your views on the Panel’s approach to assessing exclusionary conduct without necessarily having regard to dominance?

[SECTION 6 –PAGE 21]
	In the majority of cases and contexts this is appropriate. However, there are also many smaller scale and more specialised services that may not be offered by providers. There should not be an implication that a single provider of such a service in an area is acting in an uncompetitive fashion.


	14.
	Do you believe the Panel’s approach to assessing conduct is sound?

[SECTION 6 –PAGE 21]
	In general, the approach seems sound. There is a lack of clarity in the text regarding the role of tariff prices. This is despite the text box on page 15. If the NHS tariff for elective services is to be used as a pricing benchmark for these services, this should be made clear so that these may be set aside and attention focused on all other services.
The assumption that quality of services will be improved through good conduct of competition rules and principles should be better reflected in evidence of processes to measure quality of services so that deleterious effects of poor competitive practice can be demonstrated.

	15.
	Is the Panel’s approach to assessing discriminatory treatment of patients sufficiently clear and fair?
[SECTION 6 – PAGE 23]
	Generally this is clear and it is particularly useful to see that the panel will not be seen as the arbiter in matters that fall to the criminal justice system. It would be useful to demonstrate clearly how discrimination cases will be picked up and how the panel will interact with other bodies to ensure that only appropriate cases come to the panel.

	16.
	Is the Panel’s approach to assessing financial intervention sufficiently clear and fair?

[SECTION 6 – PAGE 23]
	Yes

	17
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these conduct guidelines?

[SECTION 7 – PAGE 25]
	None to suggest


ADVERTISING AND MISLEADING INFORMATION DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of advertising matters? 

[SECTION 2 – PAGE 7]
	Yes.

	2.
	Are the Principles and Rules relevant to advertising matters identified sufficiently clearly?

[SECTION 2 – PAGE 7]
	Yes

	3.
	Should the Advertising Guidelines provide guidance as to which Code of Practice rules fall within its remit or is this better addressed by the Code of Practice itself?

[SECTION 2 – PAGE 7]
	The Advertising Guidelines would benefit from clear links to the relevant code of practice rules. 

	4.
	Should the Panel provide greater detail about its likely substantive approach to reviewing advertising referrals and appeals?

[SECTION 2 – PAGE 7]
	We do not feel that any greater detail is necessary.

	5.
	Should the Code of Practice be attached to the Advertising Guidelines?

[SECTION 2 – PAGE 7]
	Given the views in answer to (3) above, attaching the Code as an appendix would further strengthen the links between the Guidelines and Code. This will also serve to raise the visibility and application of the Code of Practice itself.

	6.
	Are the acceptance criteria sufficiently clear and fair?

[SECTION 3 – PAGE 8]
	Yes

	7.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	No

	8.
	Is the Panel’s procedural process for each of appeals and referrals of  advertising disputes sufficiently clear and fair?

[SECTION 4 – PAGE 11]
	Yes

	9.
	Do the processes as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 11]
	Yes

	10.
	Are the timeframes for conducting the processes sufficient?

[SECTION 4 – PAGE 11]
	Yes

	11.
	Should third parties be afforded greater involvement in the Panel’s referrals and appeals processes in terms of providing submissions to the Panel and attendance at hearings?

[SECTION 4 – PAGE 11]
	There does not appear to be any explicit involvement of third parties in the referral process. We believe that third parties may provide valuable evidence in referral processes (which by nature should be complex and incapable of local resolution). Patient / public involvement would seem to be particularly useful. Where advertising refers to specialist services or techniques, it may be advisable to have input from relevant experts.
Involvement of appropriate third parties should be encouraged by wide publicity about the investigation or appeal specifically inviting submission of evidence using a standard pro forma. Further evidence and clarification can then be sought as required by the panel either in written form, through interview or by attendance at a hearing.

	12.
	Although this list is not intended to be exclusive, are there any other remedies that should be expressly mentioned in these Advertising Guidelines?

[SECTION 5 – PAGE 12]
	None to suggest.


PROCUREMENT DISPUTE APPEALS INTERIM GUIDELINES

	
	Question
	Response

	1.
	Does this section provide sufficient context to the Panel’s consideration of procurement matters?

[SECTION 2 – PAGE 6]
	Yes

	2.
	Are the Principles and Rules relevant to procurement matters identified sufficiently clearly?

[SECTION 2 – PAGE 6]
	Yes

	3.
	Are the acceptance criteria clear?

[SECTION 3 – PAGE 8]
	Yes

	4.
	Should anything additional be included in the Panel’s acceptance criteria? Should anything be excluded from the Panel’s acceptance criteria?

[SECTION 3 – PAGE 8]
	No changes are suggested

	5.
	Is the Panel’s procedural process for appeals of procurement disputes sufficiently clear?

[SECTION 4 – PAGE 10]
	Yes

	6.
	Does the appeals process as outlined allow parties sufficient opportunity to present their case?

[SECTION 4 – PAGE 10]
	Yes

	7.
	Are the timeframes for conducting the appeals process sufficient?

[SECTION 4 – PAGE 10]
	Yes although a large volume of appeals might prove difficult to manage within the stated timeframes.

	8.
	Should third parties be afforded greater involvement in the Panel’s appeals process (e.g. in terms of providing submissions to the Panel and attendance at hearings)?

[SECTION 4 – PAGE 10]
	The emphasis on parties to the dispute calling third parties into the process is probably sufficient in this context. The Panel should consider ensuring that some patient / public input is sought , particularly from groups located within the geographic area affected by the appeal. 

	9.
	Is the Panel right to seek to balance other benefits to patients and taxpayers against limitations on competition when assessing tender design?

[SECTION 5 – PAGE 12]
	Bearing in mind that the process only comes to the Panel after local investigation, we believe that this is a sensible approach.

	10.
	Should the Panel be applying a different benchmark when assessing PCT decisions not to tender?

[SECTION 5 – PAGE 12]
	Again, this seems a reasonable set of criteria at this stage in a process.

	11.
	Although this list is not intended to be exclusive, are there any other recommendations that should be expressly mentioned in these Procurement Guidelines? 

[SECTION 6 – PAGE 13]
	None to suggest.


HOW TO RESPOND

The Panel has prepared this proforma consultation response template to assist in responding to this consultation. An electronic version can also be found on the Panel’s website at www.ccpanel.org.uk.

Please complete the consultation response, either in its entirety or in relation to specific questions that you would like to provide comments on.

If you plan on responding via email using the electronic template provided, please be sure to rename the electronic document with your party’s name so that we can clearly identify who is responding. 

Responses to this consultation must reach us by 5 pm on 30 April 2009 and should be sent via one of the following methods:
In writing to:


Interim Guidelines Consultation 
Cooperation and Competition Panel
1 Horse Guards Road
SW1A2HQ
London, UK

By email to: consultations@ccpanel.gsi.gov.uk 
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