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Cooperation & Competition Panel: Inquiry on consultants working non-contracted hours for other providers of NHS-funded services 
Submission of Spire Healthcare Group
1 Introduction and Executive Summary

1.1 Spire Healthcare Group (“Spire”) is the second largest UK provider of private healthcare, with 36 private hospitals throughout the UK. The Group treats over one million patients per year, and works with over 6,000 of the country’s most experienced consultant surgeons and other specialists to deliver care to patients. It treats both private patients and NHS patients under the government’s Patient Choice scheme and Extended Choice Network (“ECN”), Phase 2 independent sector treatment centre (“ISTC”) contracts and contracts with local NHS organisations. In 2008, 22 % of Spire’s patients were NHS-funded.
1.2 Spire's mission is to be the UK's best private provider of quality healthcare. In 2007 (the last year for which comparative figures are available), Spire was the national provider with the highest percentage of hospitals meeting all Healthcare Commission Core National Minimum Standards, whilst in 2008 Spire continued to outperform NHS and independent sector benchmarks. With just one case in 2008, Spire's MRSA rates are one-thirtieth of the NHS average, whilst 93% of NHS patients rate their experience at Spire as very good or excellent.

1.3 The Co-operation & Competition Panel (“CCP”) has been commissioned by the Department of Health (“DH”) and Monitor to carry out a study of the restrictions placed on consultants in relation to the non-contracted hours that they can work for other healthcare service providers in the provision of NHS-funded services. Accordingly, it has asked respondents, including Spire, for submissions and evidence on which the CCP may base its recommendations.
1.4 In this paper, Spire submits and provides evidence to support the following:
(a) The UK healthcare system is dominated by the NHS. To put this in context, the NHS budget is in excess of £100 billion compared with private acute hospital revenues estimated at £3,212 million in 2007 (source Laing & Buisson).
(b) The NHS controls many of the critical components of the overall healthcare system. All private providers inevitably share numerous co-dependencies with the NHS. In the context of this inquiry, the most important of these is medical manpower, specifically consultants. Consultants in the UK need to work in the NHS in order to develop their skills and reputation.
(c) Spire has positively embraced the opportunity afforded by the NHS reforms to play an increasing role in delivering capacity to the NHS. Whilst Spire’s core business is and remains the treatment of private patients, it sees real advantages in making its services available for the benefit of NHS patients. 
(d) The independent sector (“IS”)’s ability to offer NHS treatment has played a crucial role in facilitating the reduction in NHS waiting times, the offer of choice to patients and contestability to commissioners and is widely acknowledged to have driven up NHS standards.
(e) The NHS patient choice policy and the Phase 2 ISTC programme has stimulated a substantial increase in the number of NHS funded patients receiving treatment from IS providers. Spire has seen the proportion of its NHS funded cases rise from below 5% (of patients admitted for treatment) in 2005 to 22% in 2008. This is in line with the IS as a whole and underlines the crucial role the IS is playing in support of NHS reform. 
(f) In common with the majority of IS hospitals, Spire uses predominantly NHS consultants for both its private patient and NHS funded (IS) work. These consultants carry out their IS practice outside their contracted hours with their employer NHS Acute or Foundation Trust (“NHS Trust”). Spire’s experience is that this model generally works in the interests of all parties. Consultants are an essential shared resource, without whom it would be impossible for the IS to offer the NHS the scale and breadth of services that it presently provides. 
(g) From the outset, a small number of NHS Trusts have sought to restrict consultants who are employed by them from undertaking NHS work in the IS during their non-contracted hours. The motive for this appears to be to restrict competition for revenue which might otherwise have come to them and resist the destabilising effects of change and competition. Spire’s view is that this is fundamentally inconsistent with the creation of a plural market for NHS services. Furthermore, it is contrary to the terms of the NHS consultant contract which expressly permits consultants to carry out independent practice during their non-contracted hours.
(h) Spire’s evidence demonstrates that these NHS Trusts have acted on a spectrum ranging from covert threats through moral pressures to formal disciplinary action in order to deter consultants from participating in NHS activity in the IS. This has already subverted the principles of competition in a number of local markets. 
(i) These direct or indirect restrictions on a consultant’s freedom to provide NHS-funded IS services during non-contracted hours make it difficult for Spire to staff certain NHS contracts and ECN referrals and bid for NHS contracts.
(j) Spire is concerned that if this behaviour is officially condoned by the CCP, the practice will spread further and substantially undermine the ability of the IS to contribute capacity to the NHS and extend choice to patients, thus having a serious adverse effect on patients.
(k) The implementation of a plural market has given the NHS access to IS capacity at NHS tariff thus making a saving on the higher “spot” prices which had previously been paid to the IS to secure additional capacity. The effect of undermining this market would be to return to more ad hoc reliance on IS spot purchasing, with a corresponding adverse effect on taxpayers. 
(l) Spire recognises that there are legitimate reasons, based on patient and staff safety considerations, why NHS employers might need to be involved in the scheduling of consultants’ non-contracted hours practice. But these valid concerns are already protected by the existing contractual mechanisms and do not justify anti-competitive behaviour. 
1.5 Spire acknowledges that there is still some way to go to break down traditional attitudes and the suspicion of some towards the IS playing a greater role in NHS delivery. However, reform has started to change the culture of the NHS so that healthcare professionals and managers are increasingly responding to the needs of the market and treating patients as customers. Similarly, Primary Care Trusts (“PCTs”) are beginning to rise to the challenge of world class commissioning and are adopting a more commercial approach to their role in market management and contracting with providers.

1.6 Spire works closely with PCTs, NHS Trusts and the DH. For the most part, these relationships are very cooperative and constructive. The examples of anticompetitive behaviour cited in this submission are not typical of Spire’s total experience of operating within the NHS. However, they are sufficiently concerning to justify the CCP inquiry and the underlying issues need to be addressed if the progress made in system reform is to maintain its momentum.

1.7 Spire sets out its views in more detail below, attaches evidence to support its submissions and requests that the CCP:

(a) Conclude that the restrictions on consultants’ use of non-contracted hours is contrary to the PRCC unless specifically justified on objective patient safety grounds;
(b) Make clear recommendations that NHS Trusts should desist from placing restrictions on their consultants, whether overtly, by implied threats or moral pressure; and
(c) Confirm that NHS consultants are free to participate in the tender process for IS bidders in so far as is necessary for those bidders to provide full information to commissioners. 
2 Policy and Background

2.1 It is a long accepted practice that NHS consultants are engaged by private healthcare providers for their “non-contracted” hours. This freedom is clearly enshrined in the 2006 consultant contract. The consultant contract is an expression of Government policy, which specifically allows consultants to work for other providers in their NCHs provided that they have first offered the first tranche of their free time to their employer. The contract makes no distinction between private and NHS-funded IS work. 
2.2 Further to the ISTC Programme, ECN and commissioners’ strategic healthcare reviews, an increasing number of contracts are being put out to tender by NHS commissioners. This is central to the Government’s NHS system reforms. It is designed to encourage competition for NHS work and thus secure the enhancement of patient choice, service quality improvements and taxpayer savings. The PRCC and CCP were established in significant part to foster and protect these developments.

2.3 In consequence of these policy changes, consultants are increasingly offering their non-contracted hours to IS providers who may be bidding for NHS contracts or carrying out referral work for NHS patients via ECN or ISTC contracts in competition with the consultants’ employer NHS Trusts. In practice, given that one or more consultants are likely to be key clinical service providers in a given locality, the same consultants may be put forward by both the local NHS Trust and an IS provider in response to any given NHS tender or referral under ECN. Bidders will generally be required by PCTs to name the consultants to be used in tendering for new contracts.
2.4 Some NHS Trusts have identified this as a competitive threat. In response to this threat, a number of Trusts have brought legal and moral pressure on consultants to withdraw from acting for IS providers on NHS patients. In some cases, Trusts have threatened to bring disciplinary action and even legal action for damages against the consultants involved (see attached items [49 and 57]). 
2.5 Consultants are essential inputs in the competitive process described above. Access to consultants is needed both by NHS Trusts and IS providers in order to compete effectively for NHS work. The effect of the action taken by some NHS Trusts is, therefore, to restrict or distort this competition and thus reduce the prospect of patient choice and a plural market. The Trusts’ action also frustrates the commissioners’ procurement objectives by obstructing the possibility of a fair tender process. 
2.6 The first phase of the ISTC programme indicates the impact which arises where IS providers are unable to use NHS consultants in their non-contracted hours. At that time, the DH policy of “additionality” applied which prevented IS providers from using manpower which had been employed within the NHS in the previous six months. 
2.7 This policy made it extremely difficult for IS providers to operate effectively and required ISTCs to incur the additional costs of recruiting an entire clinical team from overseas. As a result of the difficulties encountered the policy was withdrawn from the Phase 2 ISTC contracts. In particular, the additionality policy had the following drawbacks:

(a) NHS commissioners had to bear extra costs above prevailing NHS tariff to take account of the high costs of overseas manpower.
(b) Providers had to concentrate on a narrow range of clinical specialties as they could only deploy capacity in disciplines for which they had recruited dedicated manpower. This made ISTCs inflexible and often unable to change in accordance with varying NHS requirements.
(c) There were real concerns expressed about continuity of care as overseas teams were only deployed on short term contracts and were unfamiliar with local NHS processes. 
(d) Concerns over quality dogged the first phase of ISTCs and undermined, for a time, the professional and public acceptability of the NHS choice policy.
2.8 Monitor identified three key documents relevant to the non-contracted hours issue: 

(a) The consultant contract terms and conditions;

(b) The HR Framework for IS Treatment Centres; and

(c) The Code of Conduct for Private Practice (“the Code”).

2.9 The terms and conditions of the consultant contract expressly permit consultants to work for other service providers and provide that consultants must ensure that provision of private services does not result in detriment to NHS patients or services, or diminish the resources available to the NHS. Consultants must also ensure that any regular commitments to private practice are disclosed at least annually to the Trust, including planned location, timing and the broad type of work involved and that advanced information is provided on significant changes to this. The consultant must ensure that this work does not interfere with his or her programmed activities (job plan) for the Trust. These terms and conditions must be read in conjunction with the Code. 

2.10 The Code provides that NHS consultants and Trusts should work in partnership to prevent any conflict of interest between private practice and NHS work. They reinforce the point that consultants should disclose their private practice arrangements, and envisage that effective job planning should minimise the potential for conflicts of interest between a consultant’s commitments.

2.11 The HR Framework for ISTCs expressly permits all NHS consultants to work non-contracted hours for IS providers after having offered their first four additional hours to “the NHS” (i.e. the employer Trust) and provided that the employer Trust and IS provider are satisfied that the additional work will not compromise patient or employee safety. NHS Trusts approve these non-contracted hours as part of a consultant’s job plan. The Framework also requires IS providers to satisfy themselves on issues of safety and write to the consultant and his or her employing Trust to confirm their satisfaction. Spire notes that the HR Framework applies only to Phase 2 ISTC contracts, and that this right of approval does not apply where consultants provide their non-contracted hours in the provision of ECN or local services.
3 General Application of Relevant PRCC Rules and effects on Spire
3.1 The relevant PRCC principles which are applicable to the non-contracted hours issue include:

(a) Principle 1: Commissioners should commission services from the providers who are best placed to deliver the needs of their patients and populations;

(b) Principle 4, Rule 2: Providers, referrers and commissioners of NHS services must not restrict choice via collusive behaviour or any other action.

3.2 The CCP’s draft guidance on the assessment of conduct provides an analytical framework within which this problem can be considered. Paragraph 6.18 to 6.27 and 6.36 to 6.43 are helpful in this regard. Spire considers that the application of these principles to the non-contracted hours issue is as follows:
(a) The market position of individual NHS Trusts is sufficiently significant for their conduct (in restricting the consultants’ use of non-contracted hours) to have an appreciable effect on local competition and choice. This is due to the fact that:

(i) the employer NHS Trust will generally be the incumbent provider of the services which are being competed and will often have a high share of individual NHS service markets;

(ii) in many smaller cities and other areas, there will be a single NHS Trust with a dominant position over NHS service provision;
(iii) there will generally be a limited number of NHS Trusts in any given locality, thus restricting the consultants’ options for switching employer;

(iv) the Trust’s position as employer of the consultants will give them a significant degree of influence and leverage over those consultants;
(v) access to consultants is needed to compete in the markets for the provision of NHS funded services.
(b) By contrast, the market position of IS providers is that of new entrant with a very small share of local NHS markets and struggling to achieve sustainable market entry in the face of restrictions imposed by the incumbent NHS Trusts which have the object and effect of limiting their access to the market; 

(c) The distortive effect on competition brought about by restrictions on non contracted hours is compounded as the practice is wide-spread across a number of Trusts, often with several neighbouring Trusts following the same practice;
(d) Restrictions on consultants have limited Spire’s growth in NHS services and Spire has been forced to withdraw from or not offer ECN activity in certain hospitals due to a lack of access to NHS consultants. The overall impact of these restrictions on Spire’s business has been mitigated by Spire’s ability to resort to alternative staffing arrangements in most areas. However, should the practices identified become more prevalent, Spire would struggle to remain in the market for NHS funded services;
(e) The restrictions identified are analogous to exclusive dealing, whereby the relationship of employment is leveraged to require consultants to refrain from providing services on NHS contracts to competing private healthcare providers and, possibly, other NHS providers;
(f) The result is a form of input foreclosure, preventing access to what will often be an essential resource to IS providers in responding to NHS tenders, servicing NHS contracts and accepting NHS referrals;

(g) The effects of this input foreclosure, which is compounded as the practice becomes more widespread, include the following:

(i) Competing providers will find it difficult to put forward credible bids for NHS tenders and will thus find it difficult to enter the market;

(ii) Incumbent NHS Trusts will tend to win NHS tenders and referrals and thus protect their incumbency advantage;

(iii) New providers (whether NHS or IS) from other areas will find it difficult to extend their geographical spread; 
(iv) Market management attempts by commissioners to establish local sustainable markets for NHS services and diversify provision will fail.
(h) As the practice spreads, there may be a “tipping point” at which it would no longer be feasible for IS providers to compete, market exit would follow and the national policy of introducing competition and sustainable markets for NHS services would fail. 
(i) Spire recognises that it is relevant to consider any objective justifications for the anti-competitive effects of restrictions placed on consultants. In particular, maintaining safe working patterns may justify restrictions in exceptional cases. Spire considers, however, that, in practice, patient safety has not been at risk in the cases where restrictions have been imposed;
(j) Spire does not consider that that the participation by a consultant in NHS work for an IS provider in his/her non-contracted hours to be a conflict of interest with his/her duties to his/her employer as it provides no distortion of duties or incentives; Rather, it fosters normal healthy competition, enables patient choice and provides much needed capacity for NHS funded work;
(k) Where unjustifiable restrictions are imposed, adverse effects both to the taxpayer and patients will result, as the efficiencies and choice of competition will be removed.
4 Spire’s evidence of restrictions
4.1 Spire provides a schedule and file of evidence to the CCP with this submission, for which it claims confidentiality on the basis that most of the documents constitute or refer to correspondence between employer NHS Trusts and specific consultants.   Should the CCP wish to publish any individual documents in the file of evidence, Spire would be happy to discuss this with the CCP with a view to seeing whether a waiver of confidentiality in specific cases may be possible.

4.2 The CCP will be aware of the sensitive nature of these incidents given that they relate to the employment relationship between Trust and consultant. In view of this, and the ongoing career concerns of many of the consultants involved, Spire has taken the additional precaution of redacting certain names, specialities and dates from the file of evidence. 

The threat of disciplinary action and other pressure brought on consultants
4.3 Spire has encountered a number of examples in its dealings with [(] and [(], which is a part of [(]. The relevant correspondence and emails evidencing this are attached to this submission and the main facts are summarised below.
4.4 [(] is a [(] consultant employed by [(].[(]’s agreed job plan contained a number of activities in which he was entitled to perform private work, including NHS-funded work. [(] wished to provide his services to Spire during non-contracted hours.
4.5 [(]’s name and short details were included in Spire’s submission for the [(] Tender, in response to a direct request from the commissioner. [(] was not involved in promoting or participating in the Spire bid. This was a contract for which [(]’s employer Trust was also bidding. 
4.6 [(] was threatened with disciplinary action by [(] if he did not withdraw his services from Spire. This was on the basis that his involvement with Spire’s bid was in direct competition with [(], his employer, and that, in [(]’s view, he therefore had a conflict of interest in acting for Spire. Spire strongly refutes the suggestion that [(] had a conflict of interest and it considers [(]’s actions to be both inappropriate and unlawful. Please refer to the correspondence at items [42-3, 45-47, 49, 51, 52, 54] relating to the [(] contract and [(]’s involvement.

4.7 [(] subsequently resigned from [(] and joined another Trust which was willing for him to provide his services to Spire in his non-contracted hours. In this instance, therefore, [(]’s restrictions did not ultimately constrain [(]’s right to work for Spire and Spire won the contract.  

4.8 Spire considers, however, that [(]’s conduct was a clear attempt to subvert a competitive tender process. The competitive effects of that conduct were only limited by the extraordinary and courageous lengths to which [(] was willing to go, at considerable personal risk, to protect his rights. 
4.9 Another [(] consultant, [(], recently wrote to his employer Trust, [(], requesting permission to provide his non-contracted hours to NHS-funded providers other than [(] (item [59]). This anticipated the provision of services to Spire, which had been allocated part of the [(] contracts. The remainder of these contracts was allocated to a joint venture between [(] and [(]. Unlike [(], [(] was not named in the bids previously submitted. 
4.10 [(]’s response (item [60]) was that [(] may provide services in relation to those contracts only to the [(] joint venture. [(] prohibited [(] from providing his services to Spire for the [(] contract as it considered that the element of patient choice in deciding between Spire and [(] as its provider placed Spire in direct competition with [(] in attracting patients for bariatric services. 
4.11 Spire has also been made aware of two [(] consultants being dissuaded from offering NHS work to Spire. The consultants expressed an interest in providing NHS-funded services to Spire. Spire wrote to the consultants’ employing Trust, [(], stating that the consultants were “signing up” to its panel to provide NHS-funded services. Following receipt of these letters by the Trust, Spire understands that the consultants were spoken to by [(] Clinical Directors, and on the basis of those conversations, the consultants expressed their wishes to withdraw from the NHS panel. A letter confirming this withdrawal can be found at item [53]. 
4.12 The former CEO of [(] is reported to have advised consultants via a variety of fora that whilst he could not stop consultants working for other providers during non-contracted hours, he would prefer that they did not. He also made clear that if the Trust’s activity level decreased due to consultants undertaking NHS activity at other sites, the Trust may not require as many consultants – an implicit threat of redundancy. 
4.13 The examples above demonstrate that some consultants are being threatened with disciplinary action if they become involved/continue their involvement in the provision of NHS-funded services by IS providers during non-contracted hours. Such threats are often informal verbal warnings or ‘corridor conversations’. Various reports from Spire’s hospitals at [(] and elsewhere indicate that such verbal threats have been made to consultants, either individually or collectively and that consultants have withdrawn as a result (see also item [11]). 
4.14 Further reports of the practice of dissuading, pressurising and threatening consultants are found in the NHS Partners’ Network report annexed at item [2]. This paper was prepared in 2007 for the DH with a view to giving actual examples of where patient choice is being frustrated. The report outlines obstacles that independent service providers in general have encountered in attempting to deliver NHS-funded services. 
4.15 Hospitals report that younger consultants, concerned for the potentially injurious effects of disregarding Trust guidance on their future NHS careers, are particularly prone to withdraw. 
The requirement to obtain permission and concerns over career progression
4.16 There is a widespread practice of NHS Trusts requiring consultants to obtain the permission of their Clinical Head of Division or Chief Executive before entering into agreements with the IS to provide NHS-funded services (see items [3, 5, 7, 9, 10, 13, 17, 19, 20, 42, 46].) This approval is in addition to the approval of consultant’s job plans to include private practice sessions. 
4.17 The requirement for consultants to obtain the approval of their employer Trusts can be used as a delaying tactic by Trusts who are reluctant to allow their consultants to undertake IS work. Spire’s [(] and [(] hospitals, for example, report that such approvals are outstanding in respect of certain consultants (see items [23 and 61].) This delay means that Spire’s NHS panels are uncertain, and this can cause difficulty in planning staffing.
4.18 In following this practice, the Trusts purport to rely on the provisions of the Human Resources Framework for IS Treatment Centres, which provides that the NHS Trust must take patient safety into account when approving changes to a consultant’s job plan. Spire notes that the HR Framework applies only to ISTCs, and therefore not to consultants who wish to provide non-contracted hours in support of ECN or local NHS contracts. Nevertheless, Spire accepts that patient safety must be of paramount importance, and that a consultant’s job plan must not involve excessive working hours which could bring safety into issue. 
4.19 However, where the consultant’s use of non-contracted hours for private work in his/her job plan has already been approved by the employing Trust, the Framework would not, even if it were applicable, afford the Trust an additional right of consultation or consent to permit the use of the approved non-contracted hours for NHS-funded IS services. Nor is this a “significant change” to the work plan under Schedule 9 of the consultant contract requiring notification to the Trust and neither consultation nor consent should be required in these circumstances. 
4.20 There are a number of examples where consent has been sought and refused by the Trust, either directly to consultants or to Spire, where Spire Hospitals have requested consent on behalf of named consultants (see Items [34-39, 41]). 
4.21 A further effect of this artificial consent requirement is that consultants are being dissuaded from providing NHS-funded services to the IS through concerns over what would happen if they were to seek consent. Item [33] provides an example of a consultant who makes clear he can only provide service if this can be achieved without the consent of his Trust. 
4.22 Spire considers that there is also a category of Trusts which may not actively seek to restrict their consultants but where the employed consultants are, nevertheless, nervous about the potential impact on their NHS careers of electing to provide NHS-funded services for IS providers. 
4.23 By way of example, consultants at one hospital attended a meeting of their Trust at which they were asked to state any intention they had of conducting ECN work during non-contracted hours. The consultants were concerned that expression of such an intention would impact negatively on NHS job prospects or discretionary points and support for merit awards. 
4.24 Spire considers that, because there is awareness of the practice of restricting the use of the non-contracted hours, any discussion on the subject holds an implicit threat of action by the Trust and causes unease in the consultant community. The desired effect can therefore be achieved by Trusts by relatively informal means. Were there clear guidance on the non-contracted hours issue, however, Trusts would find it much more difficult to impose restrictions on their consultants.
4.25 Not all Trusts engage in formally restricting their consultants. Spire acknowledges that there are many examples of Trusts which seek actively to co-operate with the IS in order to foster patient choice and provide the best possible patient service. Trusts neighbouring Spire’s [(] hospital, for example, co-operate with Spire in allowing NHS consultants to provide non-contracted hours to Spire. 

Other types of restriction

4.26 Another form of restriction is where NHS Trusts restrict their consultants’ ability to do NHS-funded work originating from their employer Trust. In such a case, those consultants nevertheless remain free to undertake NHS-funded work originating from other neighbouring Trusts during non-contracted hours. Items [16 and 40] provide documentary evidence of such a practice. The consultants concerned were prohibited from providing service to Spire in respect of patients from their employer Trust’s catchment area, but were left free to treat patients from other neighbouring Trusts. 
4.27 Spire’s [(] and [(] hospitals have reported that their neighbouring Trusts have prevented their consultants from providing NHS-funded services in relation to their own waiting lists. In other words, consultants are prevented from reducing their own NHS lists in non-contracted hours, although they are free to provide services in respect of other neighbouring Trusts. 

Spire’s ability to source alternative staff

4.28 The withdrawal of consultant staff services forces Spire to source alternative consultants to meet its staffing requirements. Spire’s ability to do so however depends in part upon the stance that other neighbouring Trusts have adopted in relation to non-contracted hours, since the vast majority of consultants in England are employed by NHS Trusts and, clearly, Spire needs access to locally based consultants.
4.29 Some Trusts are more opposed to their consultants working in the IS than others. In the [(] area, [(] and [(] are opposed. Only [(] is cooperative. While Spire is currently able to find consultants from other hospitals, to meet staffing gaps caused by these restrictions, this will become less possible if other Trusts in the [(] area take similarly aggressive commercial stances and prevent their consultants providing NHS-funded services in non-contracted hours.

4.30 Where Spire is unable to source alternative staff, it would breach its NHS service contracts due to insufficient staffing levels, and may be unable to offer capacity under ECN. 
4.31 Spire’s [(] hospital reports that it has suffered from the prohibition by [(] of its consultants providing NHS-funded services to Spire. While there is no documentary evidence of the prohibition, it has had a clear effect on the hospital. The hospital has an ISTC contract which was staffed by NHS consultants providing service during non-contracted hours. These consultants withdrew their services following a prohibition communicated by the employing Trust. In order to resolve the staffing problem caused, Spire procured the services of an external consultant, albeit at higher cost. 

4.32 In the case of [(], the contract was of relatively low volume (50 cases per year) and the hospital was able to work around the staffing difficulty at some additional expense. Had the hospital not been able to find alternative staffing, however, it would have failed to provide the contractual number of speciality slots, thus incurring a penalty.

4.33 At Spire’s [(] hospital, correspondence sent by [(] to its consultants (see item [6]) effectively dissuaded those consultants from providing service to Spire in respect of ECN work (although those consultants are not subject to restrictions on services provided to Spire in respect of ‘out of area’ local contracts). Consequently, Spire was forced to source alternative consultant staff from [(] to carry out orthopaedic ECN work. 

4.34 Restrictions on consultants have restricted Spire growth and Spire has been forced to withdraw from certain ECN activity or not post capacity on Choose and Book due to a lack of access to NHS consultants (e.g. Spire’s [(] and [(] hospitals). 

4.35 At present, Spire is generally able to source alternative consultants from cooperative Trusts which do not actively restrict their consultants. Should restrictions become more widespread however, the possibility of sourcing from other NHS Trusts will be reduced or removed entirely. Clearly, if the CCP were to provide guidance that the type of practices identified above were consistent with the PRCC this could be sufficient to tip the balance and make it impossible to source alternative NHS consultants. Given the reliance on NHS consultants this would make it impossible for Spire to compete for NHS funded work. As the phase I ISTC experience shows, it is simply not feasible to source consultants from overseas to provide IS work.
4.36 Those Spire hospitals which do not currently experience any of the problems identified with their neighbouring Trusts have nevertheless expressed concern at the potential ramifications of a finding of compatibility of the restrictions by the CCP. Many of these hospitals rely exclusively on local NHS consultants and have limited or no access to alternative consultants. 
Collusion between Trusts?

4.37 There are reports that NHS Trusts have collaborated in seeking advice as to the legal status of restrictions on its consultants. Such conduct suggests that Trusts are increasingly seeking to co-operate over this issue. The CCP is asked to investigate whether this cooperation has extended to collusion.

4.38 In Spire’s submission, any policy and action adopted by a Trust over the use by its consultants of their non-contracted hours should be determined individually by the Trust in question and on a case by case basis. Given the importance to Spire of being able to seek alternative staffing from neighbouring Trusts where restrictions are imposed, any collusion between proximate Trusts would clearly have a very serious effect on its commercial interests. This would make it all the more difficult for Spire to access consultants for NHS funded work and thus compound the input foreclosure effect that Spire has identified and evidenced in this submission. 
4.39 Such collusion would also constitute a serious infringement of competition law which would no doubt be of interest to the OFT.
5 Trust justifications 

5.1 The following paragraphs set out some justifications commonly cited by the Trusts for their behaviour, and address each of these in turn.

5.2 Some NHS Trusts contend that the provision of NHS-funded services by consultants during non-contracted hours creates a conflict of interest, and/or is a breach of an implied duty of fidelity on the part of the consultant. This is on the basis that the employer Trust may lose NHS funded work to the IS provider for whom the consultant proposes to work. The Trusts refer consultants to the provisions of Schedule 12 of the consultant contract terms and conditions, which provides that a consultant must declare financial interests which may be potential conflicts of interest. See generally items [6, 13, 20, 24, 28, 42, 43, 49].
5.3 Secondly, Trusts contend that the provision of NHS-funded services during non-contracted hours could constitute an actual conflict of interest where that provision either results in detriment to NHS patients or services, or diminishes the public resources available for the NHS. The Trusts cite Schedule 9 of the consultant contract in connection with this contention and section 8 of the ISTC HR Framework which deals with safety consideration. (See items [3, 5, 7, 9, 10, 13, 17, 19, 20, 42, 46].
5.4 Thirdly, Trusts argue that restrictions on consultants are justified by the interests of protecting commercial confidentiality, and direct consultants to the provisions of Schedule 12 of the contract. This justification could apply, for example, in a scenario where a consultant is privy to confidential information about the content of a Trust’s bid in a tender process, and that information would be of use to an IS bidder. 

Conflict of Interest/Duty of Fidelity

5.5 To address the issue of conflict of interest and breach of duty of fidelity, Spire has obtained legal advice on the validity of these justifications. Andrew Stafford QC’s advice is annexed at item [1], and in summary is as follows:

(a) As regards the implied duty of fidelity, it is a long standing practice in the NHS that consultants are permitted to work for other employers during non-contracted hours. Consultants working in ISTCs are simply engaging in a form of private practice which has become newly available. It would therefore be difficult to justify restrictions on the basis that consultants owe a general duty of fidelity to their employer Trust. 

(b) The HR Framework, the consultant contract terms and conditions and the Code expressly permit consultants to engage in ‘private practice’. That term is drafted so as to include the treatment of NHS patients under private arrangements. Therefore, even if there could be said to be an implied duty of fidelity in consultant contracts preventing them from working for another employer, such a term would yield to the express terms of the consultant’s contract. 
(c) A consultant’s choice to provide services to the IS does not diminish the resources available to the NHS. A patient’s choice of hospital is the determining factor in allocating resources either to an NHS or independent hospital. Accordingly, a consultant’s choice to provide service to the IS cannot be a conflict of interest diminishing resources available to the NHS. 

5.6 We further refer to item [8], in which the DH sets out its advice that there is no conflict of interest or breach of the duty of fidelity in consultants providing services during non-contracted hours, provided consultants comply with the consultant contract and the Code of Practice.

5.7 Spire acknowledges that consultants may now be offering their non-contracted hours to providers who are competing for NHS-funded patients, and that this element of competition represents a divergence from the traditional model of private practice. However, consultants are an input in these new competitive markets, over whom employer Trusts do not have exclusive access. The IS providers need access to these inputs in order for the markets to operate. It is therefore necessary to share these resources to achieve the policy of creating competition for NHS funded services. In the circumstances, the sharing of consultants must be considered standard and indeed necessary commercial practice. By contrast, the concept of a conflict of interest implies a distortion of standard commercial practices arising out of the conflicting duties and incentives to which the individual in question is subject.
5.8 By way of example, the DH guidance on conflicts of interest (on the EAPC guidance web page) provides an example of a conflict where an individual acts for both a commissioning body and a provider and thus has conflicting duties: on the one hand, to secure a contract for the provider; on the other, to secure value for money for the commissioner. 
5.9 On the basis of the above, Spire considers that the Trusts’ first potential justification is unfounded. 

Detriment to patient safety/diminishing of resources

5.10 The second justification requires there to be either a detriment to NHS patients or services, or a diminishing in the resources available to the NHS. 

5.11 Spire considers that detriment to patient safety is a legitimate example of detriment justifying restrictions. The relevant concern as regards patient safety is that consultants should not work excessive hours or schedule their shifts in a manner which could adversely affect the safety of NHS patients. 

5.12 Spire acknowledges that the process of determining a consultant’s job plan will necessarily involve consultation with the employer NHS Trust over any significant use of non contracted hours for IS providers. As the consultant contract indicates (Schedule 9, paragraph 3), that consultation is annual and relates to the “planned location, timing and broad type of work involved, with any “significant changes” to this information being provided to the employer Trust in advance.

5.13 However, in a case where the schedule and location of IS work in a consultant’s job plan has been accepted by a Trust, the interests of patient safety should clearly already have been considered. There can therefore be no objective justification on grounds of patient safety for preventing a consultant from using his or her approved non-contracted hours in the provision of NHS-funded services. This is not a significant change requiring notification under the consultant contract. 
5.14 As to the resources available to the NHS, Andrew Stafford’s advice makes clear that, on a proper construction of NHS funding, NHS resources are not diminished by consultant’s choice of how to use their non-contracted hours. Indeed, if a Trust induces a consultant to withdraw from IS work in non-contracted hours, then (assuming the Trust would not itself use the non contracted hours in question) it is inducing him to diminish the resources available to the NHS.
5.15 Accordingly Spire finds that this second justification is also unfounded, save in cases where the proposed work conflicts with a properly constituted job plan and the shift pattern and hours involved do raise significant questions over patient safety. In accordance with the consultant contract, it is the consultant who will need to satisfy himself or herself of these considerations. The Trust’s involvement should (save where the HR Framework applies to ISTC contracts) be limited to the annual approval of the work plan. Such approval could not be withheld on grounds other than legitimate patient safety considerations.
Commercial confidentiality

5.16 The third potential justification is on grounds of confidentiality. Spire accepts that NHS Trusts may have a legitimate objection to a situation in which NHS consultants divulge commercially sensitive information regarding, for example, a Trust’s bid in a tender process, its business plans or other commercial secrets. 

5.17 However, this is already addressed by the provisions on confidentiality in the consultant contract. Provided a consultant’s participation in a bid is limited to the extent necessary to provide the main contractor (whether the employer Trust or the IS provider) with the requisite information on the proposed service, there should be no breach of confidentiality. 
5.18 In any event, consultants, like other professionals, are of course familiar with the concept of confidentiality and quite capable of honouring their contractual and common law obligations in this regard. For the sake of clarity, such commercial confidentiality does not extend to medical best practice. This is not proprietary to NHS Trusts and is quite properly shared between NHS and IS providers in the interests of patient safety. Indeed, one of the benefits of competition for NHS services is that it promotes innovation and improved clinical practices.

5.19 Accordingly, Spire considers that this third justification is also unfounded. 

5.20 In summary, Spire agrees with the DH that the situation in which consultants provide services to both a Trust and an IS provider does not amount to a conflict of interest provided, as set out in the consultant contract, the consultant is satisfied that his or her IS activities do not disrupt its NHS programmed activities and do not result in detriment to NHS patient safety. 
5.21 Save where the HR Framework applies (ISTC contracts), there should be no specific consent mechanism other than the annual agreement of the consultant work plan and further to the obligation to notify the employer Trust of significant changes to the work plan. In essence, the only objective justification for restricting non contracted hours IS activity which should be recognised by the CCP is where this is demonstrably necessary to protect safe NHS shift patterns.
6 Conclusion

6.1 Spire has cited a wide range of practices and conduct which provide concrete evidence that many Trusts are dissuading their consultants from working for IS providers on NHS work. This is already frustrating Spire’s attempts to participate in the evolving markets for NHS funded services and creating strains in their relationships with their key suppliers – the consultants.

6.2 Until now, the damage caused to IS service providers, such as Spire, has been limited to certain areas. In effect, there are generally still Trusts from whom alternative consultants can be sourced when Spire encounters problems. Spire welcomes this opportunity for some clarity and direction to be introduced in the market over this key issue. 

6.3 Spire suggests that the mechanism set out in the consultant contract for ensuring safe working hours is sufficient and should be endorsed by the CCP. Spire requests that the CCP should require Trusts to desist from any further direct or indirect restrictions on the use by NHS consultants of non contracted hours for NHS funded IS work. 
6.4 Were the CCP to find that restricting the use of a consultant’s non-contracted hours on commercial grounds does not breach the PRCC, it is anticipated that the restrictive practices identified would become far more prevalent. Spire (and presumably other IS providers) would then have great difficulty in staffing many of its existing NHS contracts, leading to the potential imposition of financial penalties. It would also be placed at a serious competitive disadvantage when bidding for future NHS contracts if it could not rely on sourcing its consultants from NHS Trusts.

6.5 The ultimate result of such a finding by the CCP would, in Spire’s view, be market exit by IS providers and the end of competition and choice for NHS funded services.
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