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South West Strategic Health Authority
Non-contracted hours of NHS consultants

Response to the national Cooperation and Competition Panel study 
1. Introduction
1.1 The national Cooperation and Competition Panel have been asked by the Department of Health to carry out a study of restrictions placed on NHS consultants in relation to the non-contracted hours that they can work for other providers of NHS-funded services.
1.2 The national Cooperation and Competition Panel is seeking views from interested parties and has written to NHS acute and mental health providers, including NHS Foundation Trusts, independent sector providers, Primary Care Trusts, Strategic Health Authorities, representatives of consultants and other stakeholders.

1.3 Initial responses have been requested by 1 May 2009.

1.4 This initial response sets out the key factors identified by the South West Strategic Health Authority that would need to be considered during the study.  The South West Strategic Health Authority welcomes the opportunity to comment on the draft findings from the study when they are issued on 5 June 2009.

2. Questions arising on non-contracted hours

2.1 The following employment questions arise in considering non-contracted hours:

 is there an automatic potential for a conflict of interest where a consultant works for two organisations providing NHS services?

 do the existing sources of guidance give clear advice about how to handle such conflicts of interest?

 does the guidance on private practice apply to independent sector provision of NHS services?

 should the consultant act in a gatekeeper role and refer patients to other organisations providing NHS services?

 can NHS organisations legally restrict the employment of consultants outside of contracted hours?

2.2 The following system management questions arise in considering non-contracted hours:

 is there sufficient ability for independent sector providers to deliver NHS services without the need to use NHS consultant staff?

 what potential benefits are there for NHS funded organisations of allowing consultants to work for competing organisations?

 what risks to the provision of core NHS services would exist if consultant staff worked for competing organisations?

 would restrictions on NHS consultants working for other providers constitute anti-competitive behaviour?
3. Process followed in preparing a response
3.1 A number of providers and commissioners within NHS South West have been contacted in preparing the response in order to take into account a range of views.  These organisations are:

 Gloucestershire Hospitals NHS Foundation Trust;

 NHS Gloucestershire;

 Circle Health;

 NHS Bath and North East Somerset;

 Royal Bournemouth and Christchurch Hospitals NHS Foundation Trust;

 NHS Bournemouth and Poole;

 NHS Somerset.

3.2 Discussions within the South West Strategic Health Authority have taken place between key staff in the following directorates: 
 Finance and Performance;

 Workforce;

 Medical; 

 Strategic Development.
3.3 The Strategic Health Authority has also requested copies of responses to the national Cooperation and Competition Panel from all organisations in NHS South West.
3.4 A review of the relevant documentation has been undertaken.   There are several sources of guidance including:

 A Code of Conduct for Private Practice: Guidance for NHS Medical Staff, Department of Health, 1 April 2003; 
 Terms and Conditions of Service for Consultants, Department of Health, 2003;
 Good Medical Practice, General Medical Council, 2006.
4. Key factors for consideration
4.1 The proposed response from the South West Strategic Health Authority highlights the following key factors that would need to be considered during the study:

 the principles in existing guidance;

· the effect on patient choice;

· the principles in relation to private practice;

· employment issues concerning the European Working Time Directive and the duty of employers;

· competition issues;

· commercial issues;

· cooperation issues.

Existing guidance

4.2 A review of existing guidance highlights the following factors for consideration:

 the consultant is responsible for ensuring that the provision of Private Professional Services or Fee Paying Services for other organisations does not:

 result in detriment to NHS patients or services;

 diminish the public resources that are available for the NHS;
 the consultant will inform his or her clinical manager of any regular commitments in respect of Private Professional Services or Fee Paying Services including the planned location, timing and broad type of work involved; 

 where there would otherwise be a conflict or potential conflict of interest, NHS commitments must take precedence over private work;
 regular private commitments must be noted in the Job Plan;
 circumstances may arise in which a consultant needs to provide emergency treatment for private patients during time when he or she is scheduled to be undertaking Programmed Activities. The consultant will make alternative arrangements to provide cover if emergency work of this kind regularly impacts on the delivery of Programmed Activities;
 the consultant should ensure that there are arrangements in place, such that there can be no significant risk of private practice disrupting NHS commitments;
 in promoting improved access to NHS care consultants should ensure that patients are given the opportunity to be treated by other NHS colleagues or by other providers where this will reduce their waiting time.

4.3 The Code of Conduct for Private Practice is based on the following key principles:

· NHS consultants and NHS employing organisations should work on a partnership basis to prevent any conflict of interest between private practice and NHS work. It is also important that NHS consultants and NHS organisations minimise the risk of any perceived conflicts of interest, although no consultant should suffer any penalty (under the code) simply because of a perception;

· the provision of services for private patients should not prejudice the interest of NHS patients or disrupt NHS services;

· with the exception of the need to provide emergency care, agreed NHS commitments should take precedence over private work;
· NHS facilities, staff and services may only be used for private practice with the prior agreement of the NHS employer.
4.4 A review of other relevant guidance indicates that:
 the Royal College of Radiologists has taken legal advice on which they have based their guidance to radiologists undertaking work in independent sector treatment centres  and elsewhere  in the independent sector (March 2007) that there is ‘no conflict of interest or breach of the duty of fidelity in employment law, provided consultants comply with the requirements of the consultant contract (or any variation agreed with their NHS Employer) and the Code of Conduct for Private Practice Recommended Standards of Practice for NHS consultants. ….that the distinction is that even if there is a conflict of interest with a specific Trust, there is not one with the NHS as a whole’;
 the NHS Employers website (updated on 30 August 2007) states that ‘any member of staff may be employed in phase 2 independent sector treatment centres during their non-contracted hours subject to agreement with their substantive employer.’ 

Patient choice 
4.5 The choice agenda allows patients to choose where they will receive treatment.  The NHS Choices website does not specify that patients can choose a specific consultant.  NHS providers routinely pool referrals to consultants unless the general practitioner makes it clear in the referral that this is not to happen.  
4.6 One argument is that, as patients choose the hospital and not the consultant, the choices available for patients are not constrained by NHS providers restricting consultant mobility.  A patient does not choose between Dr Smith at hospital A and the same doctor at hospital B but between the services at the different hospitals.  Alternatively, it could be argued that increasing the options for patients by supporting workforce mobility acts as an additional benefit to patient choice.

Private practice 

4.7 The documentation published on private practice relates to private practice undertaken in non-contracted hours or by agreement with the substantive employer.  Work performed on NHS patients in an NHS commissioned service provider is assumed to be classed as private practice if undertaken in non-contracted hours.  
4.8 Precedents exist where consultants have been paid private sessional rates for treating NHS patients in NHS or private facilities (NHS or independent) to meet waiting time targets.
4.9 There is an argument that the situation has now changed with the introduction of competition between providers and that precedents do not apply.  Alternatively, it could be argued that the system of workforce mobility is well established and working well and any move away from this would damage the flexibility that has been achieved for commissioners and providers in designing new pathways and expanding the sources of supply.
Employment issues

4.10 Employers are responsible for ensuring that employees do not breach the European Working Time Directive.  The consultant contract requires the consultant to offer the first additional Programmed Activity to the employing organisation.  If this is taken up the consultant would be working 44 hours per week against a maximum of 48 hours per week averaged over a defined time period.  If not taken up the consultant would be available for 8 hours per week for private work.  There are concerns that monitoring compliance would be difficult and that there is potential for a negative impact on patient safety of working over the limit.  The concern exists that the subsequent cost and responsibility would fall onto the substantive employer.
4.11 Working above European Working Time Directive hours would also impact on the health of the employee.  Any resulting sick leave costs would fall onto the substantive employer and not on the independent sector provider.
4.12 There is no clear agreement on where the duty of fidelity for consultants lie.  The Royal College of Radiologists has shared legal advice it has been given that, unless there is a specific clause introduced by the employing NHS Trust within individual contracts above the standard contract, there is no conflict of interest or breach of the duty of fidelity to the employer.  The Royal College argues that the fidelity of duty is to the NHS as a whole and not with individual organisations.  This is supported by the British Medical Association who argue that ‘…as there is no explicit restriction in the consultant contract on carrying out Private Practice work, even if the work could be perceived as competing with the consultant's NHS employer, this is permissible’.  However, NHS Trusts have argued that the implied duty of fidelity does apply in certain circumstances particularly where a consultant works or intends to work in private practice which is engaged in NHS funded work in competition with the employer.  In these circumstances, it has been argued that to work in private practice would be a breach of the implied duty of fidelity owed to the employer which could lead to disciplinary action being taken against the Consultant and the possibility of dismissal.
4.13 Independent sector providers have previously had restrictions placed on them about who they can employ.  Wave 1 independent sector treatment centre agreements included a restriction that medical staff from the NHS could not be employed.  Whilst this has been relaxed with Wave 2, the restriction remains in place for treatment centres operating on Wave 1 agreements.  NHS Employers has set out guidance on consultants working for independent providers stating that it is permissible with agreement of their substantive employer.  Independent sector providers have argued that they are unable to recruit from outside the NHS to medical posts for services where the demand is low as the cost outweighs the benefits to the organisation.  Moreover the media attention about non-NHS medical staff creates a competitive disadvantage.  Independent sector providers argue that they need to be able to employ NHS consultant staff to be able to compete to provide NHS services.
Competition issues

4.14 The consultant contract requires the consultant, in promoting improved access to NHS care, to ensure that patients are given the opportunity to be treated by other NHS colleagues or by other providers where this will reduce their waiting time.  There is concern that it would be possible for consultants to inform patients of shorter waiting times at independent sector providers of NHS services where the consultant has a financial interest.  This would be a clear conflict of interest.
4.15 Competition has been introduced into the NHS as a lever to improve the quality and efficiency of NHS services.  This premise is based on the impact of competition on provider organisations and the perceived threat to their business.  It could be argued that for independent sector providers to become new market entrants and compete effectively they need access to the skilled labour of NHS consultants.  Any restrictions on workforce mobility could be seen as working against this policy direction.  Alternatively, it could be argued that for competition to operate effectively between providers the consultant should feel the effects of competition and therefore restrictions are necessary to ensure that consultants have an incentive to engage in improving services for their main NHS employer.  Consultants may not have the same incentive to improve their local provision if they work for competing organisations. 
4.16 Consultants in NHS organisations are leaders within that organisation.  As such they are included in decision making for their service and, in some cases, for the organisation.  It is possible that a conflict of interest will exist where the consultant is a leader in two competing organisations.  There is a need to clarify the level of leadership that would present a conflict of interest.  Independent sector providers have suggested employing consultants in areas away from direct competition with their substantive employer to mitigate any risk of conflict of interest.
4.17 A review of competition law would suggest that:

 if the object of restrictions on NHS consultants is to curtail competition by preventing other providers from gaining an essential input necessary for entering the market, then this would be regarded as anti-competitive behaviour;

 if reasonable actions are taken by an employer to avoid conflicts of interest, then this would be seen as a legitimate activity and arguably a necessary requirement for protecting the competitive process.

4.18 A question for consideration is whether restrictions on NHS consultants working for other providers constitutes anti-competitive behaviour.  

Commercial issues

4.19 NHS provider organisations support the maintenance and increase of consultant skills.   They provide the clinical governance framework that gives consultant staff the profile required to work in non-NHS settings.  The benefits from this support would be transferred with the consultant wherever he or she worked.  The substantive employer would be indirectly providing a commercial benefit to a competitor.  

4.20 Some services which may be considered for competitive tender have staff and income inter-dependencies with core NHS services.  For example elective services, such as ophthalmology, support emergency eye service provision and radiology relies on income from services such as orthopaedics.  Employing organisations would need to be clear what level of on-call emergency work is required.  Consultants are required to ensure that work in non-contracted hours does not create a detriment to the NHS services, this specifically includes on-call arrangements.  It is argued that the impact of mobility of consultant staff will result in a reduced ability to provide core NHS services.  Usually the market response to ‘cherry picking’ is to discourage discriminatory behaviour and ensure a level playing field.  It could be argued that NHS providers are likely to suffer a detriment where services are competed that directly support other core services as it will be difficult to ensure that a level playing field in this respect can be achieved.
4.21 It could be argued that in other professional markets there are strict controls about the transfer of information and staff between competitors.  Most sectors have contracts which restrict employees from working for other employers.  This approach needs to be considered during the study.  Alternatively, it could be argued that there may be an overriding public interest in allowing the mobility of consultant staff to extend choice and to support increased competition.
4.22 Circle Health, BMI and Nuffield operate incentive or volume loyalty schemes where consultants are rewarded for bringing a high proportion of work for a period of time.   Whilst this was originally designed for private patients the introduction of commissioned NHS services in independent sector organisations provides a strong incentive for consultants to maximise the work going to these outlets.  Without a balancing mechanism within the NHS, work which should have been performed in NHS providers could be directed to independent sector providers inappropriately.  

Cooperation issues

4.23 Commissioners are continuing to create pathways for patient care that rely on cooperation between providers.  Interface clinics to avoid unnecessary referrals to acute care and community-based services often require mobility of consultant resources.  Restrictions on mobility will result in a reduction in the opportunities to design innovative pathways of care across organisational boundaries. 
4.24 Many examples exist of both NHS and independent sector providers winning contracts for new services in primary care and community settings that rely on cooperation between staff groups from competing organisations (such as dermatology, orthopaedic triage, paediatrics and diabetes services in primary care).  This level of cooperation between providers is vital for continuing to improve the provision of high quality services for patients. 
5. Conclusion
5.1 It is important to create healthy competition with patient choice and plurality of provision in an atmosphere of cooperation for the benefit of patients and taxpayers.
5.2 From a commissioner perspective, restrictions on the use of non-contracted hours of NHS consultants could limit the leverage of competition available to commissioners and the opportunities to work across organisational boundaries.

5.3 From an NHS provider perspective, the protection of essential services such as emergency care, the management of employer responsibilities for the working hours of their employees, the incentives for improving services within NHS organisations and the avoidance of conflicts of interest are important considerations.  NHS providers need the system-wide rules to support them in delivering these priorities.
5.4 From an independent sector provider perspective, access to NHS consultants is regarded as vital in order to support their ability to compete effectively.

5.5 From an NHS consultant perspective, the flexibility and freedom of workforce mobility is a long-standing benefit which has been built into contractual commitments by the NHS.

5.6 From a system manager perspective, it is important that both cooperation and competition are promoted in order to deliver effective care pathways.  It is vital that the interests of patients and taxpayers are put above the interests of individual organisations or professional groups.

5.7 This initial response to the national Cooperation and Competition Panel has been prepared to highlight the factors that need to be considered during its study of non-contracted hours of NHS consultants.

5.8 The South West Strategic Health Authority welcomes the opportunity to comment on the draft findings from the study when they are issued on 5 June 2009.
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