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Mr. Andrew Taylor

Chief Executive

NHS Cooperation and Competition Panel

1 Horseguards Road

London SW1A

30 April 2009

Dear Andrew,

You have asked for initial submissions for your study of the competition and cooperation issues raised by the current rules on Consultants’ use of their non-contracted hours.
This letter sets out the main points which the NHS Partners Network wishes to make on behalf of its members. We are aware that the panel has also sought views from many of our members themselves. They are fully aware of the points in this submission and will be taking it into account when they compile their own responses. In broad terms the approach we have chosen to adopt is that this letter identifies a number of broad issues and principles while individual NHSPN members will seek to assist you with specific examples and cases which illustrate the nature of the problem and the damage, potential and actual, that can be caused by behaviour which is contrary to the current rules.  

In terms of principles, we would invite you to consider the following points. 
1. As a general principle, given the agreed goal of creating a sustainable pluralist provider market, every care must be taken to avoid steps that in practice make it more difficult to achieve this goal. 
2. In our view the rules as they currently stand remain a sensible and pragmatic basis for handling issues of this kind. Pragmatism is important: we are in the early stages of a changing and developing market and a high level of pragmatism and flexibility will assist this process of evolution. 
3. It is important to recognise that when consultants work for more than one NHS provider, they are nonetheless still working to provide care for NHS patients and the hospitals or treatment centres for which they work are all commissioned to provide services and hold an appropriate NHS contract to do so. In no circumstances, therefore, can it be said that such working arrangements conflict with NHS policies or indeed locally determined needs and objectives. 

4. Once the PCT has commissioned a number of providers or awarded contracts to provide NHS patient services, those providers share the same goal of high quality care and have common duties to provide that whilst making the best use of NHS resources. This clearly implies a responsibility to cooperate in terms of maximising the utilisation of specialists, with specific, highly sought 
after skills. Indeed, restricting such individuals to a single organisation would invite either under-utilisation or a preference by consultants for purely private patient work rather than further work with NHS patients.

5. It is clearly important to recognise that a pluralist provider market itself constitutes a new dimension. There may be potential commercial issues if those consultants who are privy to business secrets in one organisation become involved in the tender by another organisation for the same NHS work. consultants are of course bound by a duty of confidentiality to their employer Trusts in relation to business secrets under their contract of employment, which will cover matters such as the details of bids for specific tenders, business plans and merger intentions. It may be helpful if the Panel were to provide guidance on this area.  However, the transfer and sharing of clinical expertise and best practice in delivering patient care between organisations which are (all) part of the NHS care delivery system represents a sensible form of co-operation in the interests of achieving high quality care and efficient use of skills and resources. Confidentiality concerns should not be used as a justification for preventing consultants from participating as clinical service providers for competing providers on NHS tenders.  To do so would seriously undermine the development of a pluralist provider market.   
6. Finally, it is essential that codes of conduct are put in place to ensure that organisations do not engage in misleading activities which have the overt or covert aim of pressurising (or even intimidating) consultants who are only acting within the current (or future, amended) rules. This places valuable professionals under unwarranted pressure and can all too easily have a destabilising effect not only on them but also on their ability to perform their duties to the standards required. The more extreme and emotive forms of pressure, if they become public, can also have the effect of creating unwarranted public anxiety about the stability and quality of services in the local health economy.
I hope you will find these general comments helpful. We are of course very happy to discuss these points with you if the panel would find it helpful to do so.

Yours sincerely,

David Worskett

Director, NHS Partners Network 
