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Dear Lord Carter

Restrictions on Consultants’ Non-contracted hours

We are writing in response to the announcement on 14th April of the Panel’s intention to look at the issue of restriction of consultants’ ability to work for alternative providers of NHS services during their non- contracted hours. You have received a letter from Steve Barnett highlighting some of the contractual issues involved for NHS Confederation members.  This submission focuses on questions which arise for NHS employers of consultants and which have been raised by our constituents.

In summary, employers have expressed a spectrum of views but at the heart of their concerns is the idea that in no other industry is an employer asked to share highly skilled and costly expertise with a direct competitor.  There is a tension between this suggestion and establishing a more commercial setting for the provision of NHS care.  It is essential that NHS providers retain confidence in the integrity of the system.

Views range from a clear wish to protect scarce resources to a more relaxed view in some localities. 

Questions which the panel may wish to consider are:
· To what degree, if any, does the old and new consultant contract prevent a consultant from treating an NHS patient outside his/her NHS working time through a private arrangement where that patient could otherwise have been treated by his/her NHS employer? 

· In assessing this what is the impact of the duties of good faith and fidelity which are expressedly and/or impliedly in the old and new contracts?  In particular to what degree is an NHS employer in a different position from a private sector employer who does and routinely will be entitled to prohibit its employees from taking part in activities which compete against it? 

· What is the impact and extent of the provisions in the new consultant's contract which prohibit them from taking part in activities which diminish the resources available to the NHS and acting to the detriment of prohibiting NHS patient care? 

· Do the above prohibitions apply where the impact of consultants treating NHS patients by private arrangement is to undermine the ability of his/her or their employers to provide the particular function/treatment in question or does it need to impact on NHS provided care on some wider basis, for example on a county or region wide basis? 

· Is the answer to the previous question the same if the consultant’s employer is the only NHS provider of the particular treatment which is or could be affected for some distance around; for instance, in some parts of the country a Trust may be the only provider of a particular treatment within an hour of the patient? 

· What is the scope of the restrictions from consultants participating in the ownership/management of alternate providers to their NHS employers?  Would it preclude such person from having any ownership interest whatsoever in an alternate provider?  (Various structures are being set up from unincorporated consultant chambers to LLPs to joint ventures with corporate independent sector providers.)  Does it preclude a consultant from taking part in any administration or management (for example as regards setting and delivering clinical care standards for that alternate provider to deliver services which compete with his/her NHS employer?  

· How far is it relevant to ask if the provisions in the old and new consultants contracts already referred to can be reconciled with the policy position of the Department of Health of achieving a "plurality of providers" as part of providing "world class commissioning for NHS patients"? 

· If    the above is a relevant question for the Panel, to what degree, if any, is there a conflict between policy and employment terms and how should this be reconciled?  

· What is the relevance of the availability of doctors who are not employed by an NHS body to deliver care for independent sector providers or lack of them? 

· What is the impact of the Working Time Regulations bar on working more than an average of 48 hours a week over a reference period?  In particular what is its impact given the consultant's NHS employer has a legal duty to ensure it is complied with where the consultant works elsewhere within the meaning of the Regulations (especially given that these are Regulations introduced to protect health and safety)?

We recognise that the panel will receive a variety of views on this matter which reflect the competing factors of an employment contract developed before the policy of plural competition, the changing face of medicine and the contextual nature of the business issue for employers. Employers would find that a policy response to this issue of renegotiating the national employment contract at this time unhelpful and undesirable.  It also raises a question regarding private non NHS work undertaken in non contracted hours and the extent to which any recommendations or views you have can be separated out from that issue.

We would be happy to meet to discuss these issues further if that would be helpful to the panel.

Yours sincerely 
Sian Thomas




Simon Pleydell

Joint Director




Policy Board Chair
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