Attn: Denis Kelly

Cooperation and Competition Panel

1 Horse Guards Road

London, SW1A 2HQ

Dear Mr. Kelly,

Re. Request for Guidance: Restrictions on Consultants working non-contracted hours for competing providers

Further to your request for views on the above subject, NHS East of England (EOE) has considered this matter and wishes to make the following submission. 

Submission:

On the basis that the CCP is consulting widely with a range of provider and commissioners organisations we are choosing to look at this from the point of view of the system and our responsibility for ensuring choice and competition exist within the system. As such it is a matter of concern for us that all provider organisations have the ability to secure clinical resource in a reasonable manner in order to treat NHS patients.

We note that the majority, but not all, independent sector providers at present treat patients by using NHS doctors in their non-contracted hours (within the context of their present contract which both allows for this and requires them to offer their first non-contracted session to their employing Trust).  Most independent sector providers argue that by this the amount of time consultants spend treating NHS patients is increased and that this is therefore beneficial both to the patient and to the system (allowing for choice and allowing the independent sector facilities to be utilised).

The argument from some employing NHS Trusts is that the present arrangement allows their employees to work for their competitors, which would not be allowed in most industries, and encourages gaming on the part of consultants (as their additional employment is dependent of their being sufficient work to do in an alternative provider).

The behaviour pattern should be viewed in the context that NHS doctors have, since the foundation of the NHS, been allowed to undertake private work. This has been beneficial to the system in two ways: it supplemented consultant earnings (thereby relieving pay demands on the NHS) and it served to take some pressure off waiting times (especially when they were very high).  Conversely it has been consistently argued that this system created a perverse incentive on consultants to maintain long NHS waiting lists. The reason that this is an issue now is that under the present system working for an alternative, but NHS funded provider, constitutes direct competition for income with their employer. This was not the case in the old system.

It is entirely understandable that if we expect Foundation Trusts to be and act as independent, competitive bodies that they will seek to maximise their income and that within this they will seek to control the conduct of their employees. It is certainly true that in most industries it would not be acceptable for employees to use their ‘free’ time to work in competition with their employer. It should, therefore, be seen as a normal and reasonable outcome of creating a market for health services that organisations will seek to maximise their position and deny their expertise to competing forces. There is a strong moral and business argument in favour of allowing Trusts to control all their employees. 

If we project forwards to a time when the market is mature we should further expect that independent sector providers will have increased their market share and be a more permanent face of NHS provision. In such circumstances it is hard to imagine that they should be continuing to rely on the part time efforts of surgeons whose full time job is for a competing provider.

However, the market for health provision in 2009 remains in its infancy. Operations performed by non-NHS providers continue to be below 5% of the total (including patient choice and ISTC provision). In 2004 the Department of Health was advised by ATK that in order to create a sustainable market the figure needed to be around 15% (figures released by the DH under FOI). Despite recent progress in opening up competition it remains, therefore a market dominated by incumbents in which NHS providers not only have incumbency advantages but also continue to be the only bodies able to offer long term employment in an attractive way to scarce clinical resource. It is hard to see, at this time how non-NHS providers could attract clinical resource in sufficient quantity should their ability to use non-contracted hours be removed. If this were to occur the impact on the system would be considerable: we would most likely see some, perhaps most, independent providers exit the market for NHS services, causing a reduction in capacity (certainly physical capacity). Most seriously we would see an immediate drop in choice and competition which would undermine our responsibility to the patient. It would also remove the pressure which is designed to drive up efficiency and quality within the system. The combined result would most likely be an increase in waiting times. Assuming that any restrictions would not apply to private (as opposed to private sector NHS operations) work we might well see a return to gaming the system for private work and an increase in the self pay and PMI markets. This would have the perverse outcome that consultants and private providers would maintain their income but the NHS would lose capacity. Alternatively the outcome could be that NHS Trusts would increase their activity (as their clinicians would do more session in their Trust). Whilst this might help us avoid increased waiting lists it would not serve to meet choice and competition requirements.

It should be noted that one could also argue that removing the ability of the private sector to use non-contracted hours would actually speed up the creation of a properly functioning market. One independent sector provider has argued that it manages perfectly well without using any NHS clinicians. Its business model is based on hiring highly skilled East European surgeons (who generally are cheaper to employ). This provider argues that it manages to be competitive and maintain quality. They claim that the present system is beginning to hurt their business because consultants in their NHS role are offering patients faster treatment at nearby private facilities and that this is cutting off potential business to those who do not use NHS clinicians (this is similar to what is argued happens when waiting lists are high and patients are willing to pay for a quicker operation). This organisation advised EOE that the present system is not leading to efficiency, only dependency and creating perverse incentives.

It is therefore arguable that if our goal is (and it ought to be) a fully functioning health market, we can achieve this by pushing independent providers to employ their own clinicians. It is likely that they could do this however it probably would require using significantly more European staff. There are two risks associated with this. If it were to happen on a large scale there is a risk that we may be accused of raiding the Doctors of poorer countries. The second risk is that we could see a repeat of what happened during the ISTC programme when the ‘additionality’ policy was in place (which required that providers use clinicians who were not NHS employees). This allegedly resulted in a good deal of scare-mongering about ‘foreign doctors’. This was not only distasteful it was hardly beneficial to the patients to be caught in the middle of such an argument. It is also important to question whether private providers would make such a radical shift (to gain new staff) or whether they would be more likely to revert to exclusively private work.

We have anecdotal arguments that clinicians are being pressured by their employers to cease giving non-contracted hours to competing bodies. We have not seen evidence to support this (though we acknowledge that in most cases documentary evidence probably would not exist). EOE cannot comment on whether this is actually occurring though of course, under present rules we would not approve of such action, if true, and would consider it anti-competitive.

On a more technical note EOE recognises that the current consultant contract does allow NHS clinicians to undertake non-contracted hours work in competing providers. It is hard, therefore, to see, whatever the merits of either case that it is practically possible to effect a change. To do so could have serious legal repercussions (assuming consultants objected and regarded it as a breach of contract) and this too could have an impact on patient care.

Conclusion:

Having reflected on the arguments EOE believes that are strong cases to be made either way on this subject. We are concerned about the interests of our providers, but on the basis that we are trying to be fair to all providers in order to ensure the maximum level of high quality care for our patients. It remains important that Foundation Trusts have the freedom promised to them and that we do not seek to manage the operations of these newly freed providers. Equally non-NHS providers are essential in the market to drive up quality through competition and to ensure choice for patients. We want these providers to mature and to establish a firm base. In the longer term we would favour providers seeking new employment models which are more appropriate to the present system than the usage of non-contracted hours (which is a throw-back to the old private model). However, our understanding of the consultant contract is that it allows for what is happening and that unless this is renegotiated that remains the legal position. We suggest therefore that the present use of non-contracted hours, however imperfect remains and that all providers look to the longer term in how to deliver their services in the future.

Sincerely,

Sir Neil McKay CB

Chief Executive

NHS East of England 

