( * CO-OPERATION & COMPETITION PANEL

Study on consultants’ non-contracted hours

Discussion Paper No.1: Restrictions on consultants’ use of their non-contracted hours

Introduction

The Department of Health and Monitor have requested that the Cooperation and Competition
Panel (CCP) carry out a study of restrictions placed on consultants in relation to the non-
contracted hours that they can work for other healthcare service providers. The focus of the
CCP’s study, in line with its remit, is restrictions placed on the non-contracted hours NHS
consultants can work for other providers of NHS-funded healthcare services.

The concept of patient choice for acute elective care and other healthcare services relies on
there being a plurality of providers that patients can access. Consultants using their non-
contracted hours to work for alternative providers of NHS-funded services is one means by
which a plurality of provision, and patient choice, can be facilitated. Restrictions on consultants’
ability to work for other providers of NHS-funded services may, as a result, constrain patient
choice. Further, restrictions on consultants’ ability to work for other providers of NHS-funded
services may also constrain the ability of commissioners to establish new services outside of an
acute setting that require the services of consultants. The purpose of this study is to assess
whether there are restrictions that may be having this effect and to provide to provide guidance
to NHS service providers on the application of the Principles and Rules for Cooperation and
Competition (PRCC) to such restrictions.

The CCP commenced the study on 14 April 2009 with a call for submissions by interested
individuals and organisations. Around 60 responses were received in response to this call for
submissions, including 32 from NHS and Foundation Trusts, 7 from groups representing
consultants, 6 from PCT groups, 5 from independent sector providers and 4 from employer
organisations. Non-confidential versions of these submissions have been placed on the CCP’s
website at www.ccpanel.org.uk.

The CCP is now publishing two discussion papers as an interim step towards its final report.
These papers, based on the initial submissions referred to above as well as further information
requested by the CCP, summarise the evidence thus far and set out the CCP’s preliminary views.
In publishing these papers the CCP hopes to elicit further responses that may contain additional
new information, or point to alternative interpretations of the evidence provided to the CCP.

This first discussion paper provides a summary and preliminary analysis of the restrictions which
the CCP has been told effect consultants’ use of their non-contracted hours. In particular, it
summarises the relevant provisions of the consultants’ contract and discusses the duty of fidelity
that employees owe to their employers. It also examines the de facto restrictions on consultants
arising from established links between NHS employing Trusts and consultants.


http://www.ccpanel.org.uk/

6. The second discussion paper sets out the evidence submitted to the CCP regarding the nature of
the various restrictions that Trusts are placing on consultants’ use of their non-contracted hours,
and provides an initial assessment of the benefits and costs of these restrictions.

7. We also plan to publish a short paper in the coming weeks which addresses the form of guidance
that might be issued by the CCP in the event that it were to conclude that restrictions on
consultants’ use of their non-contracted hours were inconsistent with the Principles and Rules.

8. The CCP welcomes further submissions in response to these two papers. These should be made
to the CCP (nch@ccpanel.gsi.gov.uk) by 26th June 2009 to ensure that they can be taken into
account in the CCP’s advice and recommendations. The study is due for completion by 28 August
2009.
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Restrictions on consultants’ non-contracted hours

Overview of this paper

1. This paper first considers the Principles and Rules of Cooperation and Competition (Principles
and Rules) relevant to restrictions on consultants’ use of their non-contracted hours. It then
looks at the contractual and other legal (statutory and common law) restrictions as well as de
facto restrictions placed on consultants’ use of their non-contracted hours. It examines:

e the restrictions contained in the current NHS consultant contract;

e statutory working time limitations placed on consultants;

e the application of the common law duty of fidelity of an employee to his or her employer;

e the extent of de facto restrictions arising from established links between NHS employing
Trusts and consultants; and

e the broader competition law framework in which the CCP’s assessment of the effect of
restrictions on consultants’ non-contracted hours could be viewed.

2. As we are carrying out a study and not an investigation in response to conduct complaint, we
have not considered whether our acceptance criteria are satisfied as per the Draft Interim
Guidelines on Conduct. In our view this is not necessary in the context of a request from our
Sponsors that we carry out a study of the application of the Principles and Rules.

Principles and Rules relevant to restrictions on non-contracted hours

3. The role of the CCP is to provide advice and recommendations to the Department of Health,
Strategic Health Authorities (SHAs) and Monitor on the application of the Principles and Rules.
The Principles and Rules that we consider to be relevant to restrictions on consultants’ use of
their non-contracted hours are Principle 4, and in particular, in relation to Principle 4, Rule 2.

e Principle 4 states: Commissioners and providers should foster patient choice and ensure
that patients have accurate and reliable information to exercise more choice and control
over their healthcare.

e Principle 4, Rule 2 states: Providers, referrers and commissioners of NHS services must
not restrict choice via collusive behaviour or any other action.*

4. As a result, restrictions on consultants’ use of their non-contracted hours could be inconsistent
with the Principles and Rules identified above if they have the effect of restricting patient or
commissioner choice of service provider.

5. We are also considering the possible application of Principle 2 of the Principles and Rules. This
states: Providers and commissioners must co-operate to ensure that the patient experience is of
a seamless health service, regardless of organisational boundaries, and to ensure service
continuity and sustainability.

6. For example, [3<?] told us that one effect of the restrictions on consultants’ use of their non-
contracted working hours was that the other providers of NHS-funded healthcare services had to
employ specialists from overseas. Overseas specialists were unfamiliar with NHS processes, and

1Emphasis added.
*The < symbol indicates that we have excised material, such as the name of an organisation, from this
discussion paper so as to preserve the confidentiality of certain material provided to the CCP.
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Restrictions on consultants’ non-contracted hours

this raised issues concerning continuity of care. This might impact on service continuity could
mean that restrictions on consultants’ use of their non-contracted hours may also be
inconsistent with Principle 2.

7. That said, Principle 2 in our view is primarily aimed at ensuring a seamless provision of care to
patients along the care pathway. For example, if a patient chooses to receive diagnostic services
from one provider but treatment from another, then Principle 2 places an obligation on the first
service provider that the relevant patient records are transferred to the second service provider
so that treatment can be provided effectively. It is also likely to encompass a situation in which
there is a change of service provider (eg following a competitive tender), and place an obligation
on the outgoing service provider to provide sufficient information to the new service provider so
that there is a seamless transfer of the care.

8. ltis not clear to us that Principle 2, whilst broad in its application, obliges providers and
commissioners to cooperate to ensure that patients have a choice of providers of the same
service. However, we would welcome submissions on this issue.

9. We are also considering whether restrictions on consultants’ use of their non-contracted hours
might breach Principle 3 of the Principles and Rules insofar as commissioners might discriminate
in favour of those organisations able to secure the clinical services of consultants. We would also
welcome submissions on this issue.

10. There is some potential for conflict between obligations arising under the Principles and Rules
on the one hand, and other legal rights which may be available to employers on the other, in
particular Trusts’ ability to enforce restrictions under the duty of fidelity. The CCP ‘s role is to
advise on the application of the Principles and Rules and not on matters of employment law. We
note that insofar as there is a conflict the CCP could advise that employing trusts should not
enforce other legal rights (either in whole or in part) that are in conflict with the Principles and
Rules so as to facilitate the meeting of the overall policy objective of facilitating patient choice as
set out in the Principles and Rules.

Restrictions in the current NHS consultant contract

11. The current NHS consultant contract is dated 20 October 2003, and was last updated on 1 April
2008. More than 90 per cent of consultants are party to the 2003 contract.’ The contract does
not preclude consultants from providing services outside their contract, indeed it specifically
provides for this scenario. However, the contract places certain restrictions on consultants’
ability to provide services other than to their NHS employer (see paragraph 15 below). We
understand that similar provisions were contained in earlier NHS consultant contracts.

12. The contract defines two broad types of work that NHS consultants might undertake in addition
to their contractual duties:
(a) Private Professional Services (also referred to in the contract and in this section
as ‘private practice’); and

*A National Audit Office report dated 19 April 2007 indicates that approximately 96 per cent of consultants are party to the
2003 contract. See http://www.nao.org.uk/news/0607/0607335.aspx).

Page | 4


http://www.nao.org.uk/news/0607/0607335.aspx

Restrictions on consultants’ non-contracted hours

(b) Fee Paying Services.

13. Private Professional Services are defined in the contract as:

(a) the diagnosis and treatment of patients by private arrangement (excluding Fee Paying
Services), including where these services are provided to private patients in NHS
hospitals; and

(b) work in the general medical, dental or ophthalmic services as a provider of ‘personal
medical services’.*

14. Fee Paying Services are defined as any paid professional services which are not Private
Professional Services (whether carried out for the consultant’s employer or for a third party) and
which are not part of or incidental to the duties of the consultant under the contract. Fee Paying
Services can include paid work for public providers or commissioners of health care services.
Schedule 10 of the contract (see Annex A for full text) elaborates on what may constitute Fee
Paying Services. Fee Paying Services include, for example, work for coroners or for life insurance
purposes rather than day-to-day clinical practice.

15. Schedule 9 of the contract (see Annex A for full text) details the provisions governing the
relationship between NHS work, private practice and fee paying services. In summary,
Schedule 9 provides that consultants can undertake Private Professional Services or Fee Paying
Services provided that:

e the doctor discloses his or her private commitments;
e where there is an actual or potential conflict of interest, NHS commitments take
precedence over private work; and
e the provision of Private Professional Services or Fee Paying Services for other
organisations does not:
i result in detriment to NHS patients or services; or
ii.  diminish the public resources that are available for the NHS.

16. Schedule 9 indicates that it should be read in conjunction with the Code of Conduct for Private
Practice (the Code). The Code sets out the recommended standards for best practice for NHS
consultants in England in relation to private practice.” We note that the Code does not explicitly
refer to consultants providing NHS-funded services in competition with incumbent NHS
providers. The Code builds on the structure for managing consultants’ activities in private
practice which is set out in Schedule 9. The Code indicates that:

“NHS consultants and NHS employing organisations should work on a partnership basis to
prevent any conflict of interest between private practice and NHS work. It is also important
that NHS consultants and NHS organisations minimise the risk of any perceived conflicts of
interest although no consultant should suffer any penalty (under the code) simply because of
a perception”.

*These are NHS primary care services which doctors (including consultants) may provide under a separate contract.
*A Code of Conduct for Private Practice, DH, January 2004, 1.1.
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Restrictions on consultants’ non-contracted hours

Schedule 12 of the contract additionally provides that consultants must declare all outside
financial interests and relationships where these may result in a conflict with the employing
organisation.

Paragraph 3 of the consultant contract, entitled ‘Mutual Obligations’ states that: “You [the
consultant] and we [the employing Trust] agree to the following mutual obligations in order to
achieve the best for patients and to ensure the efficient running of the service....to maintain
goodwill”. It is possible that this could be interpreted as imposing an express duty of good faith
on consultants. The implications of the duty of good faith/fidelity (express or implied) are
discussed further below (see paragraphs 33-39).

Does the provision of services by consultants to other providers of NHS-funded services in their
non-contracted hours constitute Private Professional Services or Fee Paying Services?

19.

20.

21.

22.

23.

24.

We are considering whether the provision of services by consultants to other providers of NHS
funded services in their non-contracted hours constitutes Private Professional Services or Fee
Paying Services within the meaning of the contract.

If these services do fall within the definition of Private Professional Services or Fee Paying
Services, then certain contractual provisions apply to the provision of those services and other
legal principles such as the duty of fidelity may be relevant. If they do not, other legal principles,
such as the duty of fidelity discussed further at paragraphs 33-39 below are likely to be relevant.

Private Professional Services are defined in the contract with reference to “diagnosis and
treatment by private arrangement” and refer to the treatment of private patients within NHS
facilities. It is not clear that the provision of NHS-funded services to a patient at another facility
of their choice (whether provided by an NHS or independent sector organisation) would
constitute diagnosis and treatment by private arrangement.

The definition of Fee Paying Services is very broad (see paragraph 14). While clinical services
provided by consultants to alternative providers of NHS-funded services could fall within the
scope of Fee Paying Services, they are not of any of the types listed in schedule 10 of the
contract.

On the wording of the contract, there is some suggestion that Private Professional services can
include work for other NHS organisations. Schedule 6, paragraph 1, states that: “Where a
consultant intends to undertake remunerated clinical work that falls under the definition of
Private Professional Services other than such work specified in his or her Job Plan, whether for
the NHS, for the independent sector, or for another party, the provisions in this Schedule will
apply.” However, this wording refers back to the definition of ‘Private Professional Services’, and
we have already identified a lack of clarity about the scope of this definition, so it could be
argued that Schedule 6, paragraph 1 does not take the construction any further.

We received few submissions which discussed whether Private Professional Services include
clinical services provided by consultants to alternative providers of NHS-funded services. The
British Medical Association’s (BMA) submission referred to their guidance to consultants, which
states that “The Consultant Contract does not expressly exclude competition or limit the
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25.

26.

27.

Restrictions on consultants’ non-contracted hours

consultant from undertaking Private Practice on behalf of other parties (NHS employers or
otherwise)”. The NHS Confederation submitted a paper prepared by NHS Employers which
assessed the restrictions placed on consultants under the contract. The paper referred to the
fact that in day-to-day terms ‘treatment of patients by private arrangement’ in the definition of
Private Professional Services has been interpreted as including NHS-funded services conducted
by alternative providers. The paper went on to say that, on the basis of how the contract has
been interpreted in practice, there is an argument that the BMA’s view is correct, but that they
were also aware of contrary arguments.

In our view there is some uncertainty as to whether the provision of services by consultants to
alternative providers of NHS-funded services is within the scope of the restrictions imposed by
the current contract.

At the time that the contract was originally negotiated in 2003, public policy in relation to
securing a plurality of providers of NHS-funded services had not developed to the point it has
today. We understand that subsequent amendments did not directly deal with this issue. One
view might therefore be that the contract does not contemplate the possibility of consultants
providing clinical services to alternative providers of NHS-funded services. Accordingly, although
the contract makes it clear that consultants may undertake Private Professional Services for
other NHS providers and Fee Paying Services, it is not clear whether the references made in the
contract to:

e work for the NHS (at Schedule 6);

e detriment to NHS patients or services; or

e diminishing the public resources available to the NHS (at Schedule 9),

are to the NHS as a whole, or only to the NHS employer which the consultant has contracted
with.

We would be interested in further submissions on the issues raised in paragraphs 19-26.

Variation provisions

28.

29.

The contract states that amendments are subject to negotiation between the BMA, the NHS
Confederation and the Department of Health, and subsequent approval by the Secretary of
State. A number of variations have been made to the contract since its first iteration in 2003 (in
April 2007 and April 2008) but these have not altered Schedule 9, 10 or 12 of the contract.

We have not received evidence of the extent to which individual variations to the contract are
negotiated between employers and consultants, but the contract does not seem to be
structured to allow for such individually negotiated terms. None of the consultation responses
referred to any practice of individual negotiation of the NHS contract (although a submission
from [3<] referred to the possibility of Foundation Trusts negotiating their own contracts with
consultants). It therefore appears unlikely that there is scope for individual consultants to
negotiate amendments to the standard form contract.
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Restrictions on consultants’ non-contracted hours

Duration of contract and termination provisions

30. The contract has no fixed term and continues (subject to variation as discussed at paragraph27)

until it is terminated by one of the parties (i.e. an NHS employer and a consultant). The contract
may be terminated by the consultant on three months’ notice.

Other legal restrictions

Working time restrictions

31.

32.

It was not suggested in the submissions to the CCP that working time restrictions (either set in
the consultant contract or arising from European Working Time Directive (‘EWTD’)) were being
used as a basis to restrict consultants’ use of their non-contracted hours. However, the
restrictions on consultants’ working time arising from this Directive are set out below to give
context to the discussion in the accompanying discussion paper: Initial assessment of the
presence and effect of restrictions on consultants’ use of their non-contracted hours.

The 2003 consultant contract introduced a new system for organising a consultant’s working
week. The basic contract for a full-time consultant is ten four-hour programmed activities (PAs)
per week. PAs are separated into four types:

a. direct clinical care, including emergency duties and on-call work, operating sessions,
ward rounds and outpatient clinics;

b. supporting professional activities (SPAs), including training, continuing professional
development, teaching, audit, job planning and appraisal;

c. additional NHS responsibilities, such as serving as a Caldicott guardian®, clinical
governance lead, postgraduate dean, clinical tutor, medical director, clinical director or
lead clinician;

d. external duties, which may include trade union duties and certain work for the General
Medical Council, as well as ‘reasonable quantities of work for the royal colleges in the
interests of the wider NHS’ (Department of Health 2004).

33. Trusts can contract separately for additional PAs where a consultant has regular, additional

duties that cannot be contained within a standard ten PA contract. Employing trusts also have a
first call on a consultant’s time. In order to be eligible for pay progression, consultants must offer
their employing trust one extra PA per week before undertaking paid clinical work outside of
their NHS contract. The requirement that consultants offer their employing trust one PA per
week before undertaking any paid clinical work outside of their NHS contract in order to be
eligible for pay progression does not apply to consultants already working 11 or more PAs. Our
understanding is that the average full-time consultant works 11 PAs or more per week.

®A Caldicott Guardian is a senior person responsible for protecting the confidentiality of patient and service-user
information and enabling appropriate information-sharing. The Guardian plays a key role in ensuring that the NHS, Councils
with Social Services responsibilities and partner organisations satisfy the highest practicable standards for handling patient
identifiable information.
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Restrictions on consultants’ non-contracted hours

34. The EWTD specifies that employees must not work more than 48 hours per week on average.
The consultant contract does not provide for an opt-out from the working hours requirements of
the EWTD, but consultants can separately opt-out of these requirements. This can take place
either through individual opt-out arrangements or through collective derogations for specific
types of services. Consultants who are not exempted from the working hours requirements of
the EWTD will have workable non-contracted hours of 4 hours in total. We understand though
that consultants on average work longer hours than those specified in the EWTD. The House of
Commons Select Committee on Health (3rd report in 2000)’ noted that “when combined with
private work, consultants spend an average of over 60 hours working each week”.

Duty of fidelity

35. A duty of fidelity is generally an implied term in contracts of employment. The presumption is
that the employee will serve the employer faithfully, in good faith, and will not act against the
employer’s interests. This section reviews the major submissions received by the CCP on the
application of the duty of fidelity, and provides a brief overview of the legal position.

36. A number of consultation responses referred to the duty of fidelity of an employee to his or her
employer. An independent provider of healthcare services [3<], provided a copy of legal advice
it had received about the application of the duty. On the basis of the legal advice it had obtained
the provider’s view was that, given the long-standing practice of NHS consultants being
permitted to work for other employers in their non-contracted hours, it would be difficult for
NHS employers to justify restrictions on the basis that consultants owe a general duty of fidelity
to their employer.

37. The BMA indicated in its initial submission that it had received legal advice that the consultant
contract did not exclude consultants from undertaking private practice, even for a competing
organisation. However, its advice indicated that the position is less clear where the consultant’s
private practice work involved managerial or strategic advice for third parties.

38. A number of NHS Trusts also commented on the application of the duty of fidelity. The view of
some Trusts was that that if a consultant were to work for a competing provider of healthcare
services this would deny income to, and therefore harm, their employing Trust and accordingly
breach the duty of fidelity.? In contrast, an independent healthcare provider [$<] commented
that a consultant’s choice to provide services to independent providers does not diminish the
resources available to their employing Trust. The independent provider’s view was that the
patient’s choice of hospital was the determining factor in allocating resources either to an NHS
hospital or an independent provider, rather than the consultant’s decision to work for an
alternative service provider.

’See: http://www.publications.parliament.uk/pa/cm199900/cmselect/cmhealth/586/58610.htm. We also note that the
National Audit Office report into the consultant contract (http://www.nao.org.uk/news/0607/0607335.aspx) found that
consultants reported an average NHS working week as 50.2 hours.

*13<1, [3<], <.
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39.

40.

41.

42.

Restrictions on consultants’ non-contracted hours

Another NHS Trust, [<], commented that as the consultant contract did not contain an express
provision permitting consultants to work for competing providers of NHS funded services, the
ability of consultants to undertake this work was subject to the duty of fidelity.

The NHS Confederation submitted a paper prepared by NHS Employers which stated that “there
is a clear tension between the implied duty [of fidelity] and the express duties [set out in
Schedule 9 of the consultant contract]”.

Case law arising from the courts’ consideration of possible breaches of the duty of fidelity
indicates that a highly skilled employee who undertakes work for a competitor in his or her
spare time may be in breach of their duty of fidelity. However, preventing an employee from
working for a competitor may also constitute an unfair restraint of trade or professional
practice.’

A restraint of trade is unenforceable unless it is reasonable having regard to the interests of the
parties concerned and the public interest. The precise balance between the duty of fidelity and
restraint of trade will depend on the facts in each case. Case law indicates that the extent of the
duty will vary depending on factors including the skills held by the particular consultant and
whether they hold confidential information of their employer. It is clear, as the range of
submissions received suggests, that there is uncertainty surrounding how the duty of fidelity
applies to the consultant contract. As far as the CCP is aware, there is no case law examining the
application of the duty of fidelity to the consultant contract. The role of the CCP, however, is to
apply the Principles and Rules, so it is unlikely that the CCP will need to conclude on this issue in
order to advise whether certain behaviour is or is not consistent with the Principles and Rules.

De facto restrictions

43.

44,

In addition to the legal restrictions outlined above there are a number of additional factors
which are key to understanding the context in which the other restrictions operate:
e we understand that consultants need to have an NHS position to maintain their
professional standing;
e employing Trusts provide a range of ancillary benefits for consultants, such as pensions,
paid holidays and sick pay; and
e training of consultants is conducted by the NHS.

We have been told that NHS employing Trusts have provided training and benefits to
consultants over a significant period of time, and exercise a significant degree of control over the
consultant resource . Taken together, and taking account in particular of the reputational need
for consultants to maintain their NHS appointments, our preliminary view is that these factors
could indicate that the availability of consultants’ time is different in nature to the availability of
other highly skilled professionals. The factors outlined above could be seen as de facto
restrictions on the availability of consultants. We would welcome submissions on this point.

®Restraint of trade/professional practice is a doctrine developed by the common law which aims to preserve the general
principle that a person is entitled to undertake his or her lawful trade free from restriction.
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Analytical framework

45.

46.

47.

48.

The CCP’s approach to matters referred to it is informed by general competition law principles.*
Within the general competition law framework, restrictions on consultants’ use of their non-
contracted hours could be seen as analogous to vertical restraints under Section 2 of the UK
Competition Act (the Chapter | prohibition)/ Article 81 EC."!

Vertical agreements operate between two parties at different levels of the market eg between a
supplier of services (here, NHS Trusts) and a supplier of inputs into those services (here,
consultants). Vertical agreements do not generally give rise to competition concerns unless one
or more of the parties to the agreement possesses market power in the relevant market, or the
agreement forms part of a network or pattern of similar agreements in the market. The key issue
is whether the restriction has the effect of foreclosing the market ie raising a barrier to entry for
new players (or to expansion by existing players).

Ordinarily, restrictions between employers and employees would not be subject to EC/UK
competition law as employees are not treated as separate undertakings for the purposes of
Community or UK competition law but as part of their employer (although the common law
doctrine of restraint of trade has been applied to restrictions in the employer/employee
context). However, because of the importance of consultants’ availability to provider plurality
and patient choice, we think that it may be helpful to look at restrictions on consultants’ use of
their non-contracted hours using the vertical restraints framework as an analogy.

The CCP’s initial analysis of the effects of restrictions on consultants’ use of their non-contracted
hours is discussed in the accompanying paper: Initial assessment of the presence and effect of
restrictions on consultants’ use of their non-contracted hours.

% Jean Claude Beau (C-22/98) the European Court of Justice held that, for the duration of the employment relationship,
employees are incorporated into the undertakings that employ them.

"Within the broader competition law framework, it may also be possible to characterise restrictions on the use of
consultants non-contracted hours as horizontal restrictions ie restrictions on competition which are agreed between
competitors or potential competitors, insofar as these are agreements not to compete. This may be the case, for instance,
where a consultant is a board member of a competing organisation or holds an equity stake in one. However, the
submissions we have received indicate that this situation would most likely be viewed as a breach of restrictions imposed
on consultants, so horizontal agreements in this context seem unlikely to arise in practice. A horizontal analysis could also
apply if two or more Trusts agreed together to restrict consultants’ non-contracted hours, rather than reaching a position
unilaterally. In these circumstances, the restraint would be seen as anti-competitive by object under Article 81 EC/Chapter
I, and it would not be necessary to conduct an analysis of the competitive effects of the conduct.
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Annex A
Relevant provisions of consultant contract

DEFINITIONS:

Fee Paying Services: any paid professional services, other than those falling within the definition of
Private Professional Services, which a consultant carries out for a third party or for the employing
organisation and which are not part of, nor reasonably incidental to, Contractual and Consequential
Services. A third party for these purposes may be an organisation, corporation or individual, provided
that they are acting in a health related professional capacity, or a provider or commissioner of public
services. Examples of work that fall within this category can be found in Schedule 10 of the Terms
and Conditions.

Private Professional Services (al sucsh referred to as #fpy
services as include:

A the diagnosis or treatment of patients by private arrangement (including such diagnosis or
treatment under section 65(2) of the National Health Service Act 1977), excluding fee paying
services as described in Schedule 10 of the terms and conditions

A work in the general medical, dental or ophthalmic services under Part Il of the National Health
Service Act 1977 (except in respect of patients for whom a hospital medical officer is allowed
a |imited Alisto, e.g. Members of the hospital st

SCHEDULE 9: Provisions governing the relationship between NHS work, private practice and fee
paying services

1. This Schedule should be read i n Rroinvautnec t Rroanc twictehd ,
sets out standards of best practice governing the relationship between NHS work, private practice and
fee paying services.

2. The consultant is responsible for ensuring that the provision of Private Professional Services or Fee
Paying Services for other organisations does not:

result in detriment of NHS patients or services;
A di mi ni sh t hethatareabailable for¢he NHSr c e s

Disclosure of information about private commitments

3. The consultant will inform his or her clinical manager of any regular commitments in respect of
Private Professional Services or Fee Paying Services. This information will include the planned
location, timing and broad type of work involved.

4. The consultant will disclose this information at least annually as part of the Job Plan Review. The
consultant will provide information in advance about any significant changes to this information.

Scheduling of work and job planning

5. Where there would otherwise be a conflict or potential conflict of interest, NHS commitments must
take precedence over private work. Subject to paragraphs 10 and 11 below, the consultant is
responsible for ensuring that private commitments do not conflict with Programmed Activities.

6. Regular private commitments must be noted in the Job Plan.
7. Circumstances may also arise in which a consultant needs to provide emergency treatment for
private patients during time when he or she is scheduled to be undertaking Programmed Activities.

The consultant will make alternative arrangements to provide cover if emergency work of this kind
regularly impacts on the delivery of Programmed Activities.
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Annex A
Relevant provisions of consultant contract

8. The consultant should ensure that there are arrangements in place, such that there can be no
significant risk of private commitments disrupting NHS commitments, e.g. by causing NHS activities to
begin late or to be cancelled. In particular where a consultant is providing private services that are
likely to result in the occurrence of emergency work, he or she should ensure that there is sufficient
time before the scheduled start of Programmed Activities for such emergency work to be carried out.

9. Where the employing organisation has proposed a change to the schedulingofa consul tant 6s N
work, it will allow the consultant a reasonable period in line with Schedule 6, paragraph 2 to rearrange

any private commitments. The employing organisation will take into account any binding commitments

that the consultant may have entered into (e.g. leases). Should a consultant wish to reschedule

private commitments to a time that would conflict with Programmed Activities, he or she should raise

the matter with the clinical manager at the earliest opportunity.

Scheduling private commitments whilst on-call
10. The consultant will comply with the provisions in Schedule 8, paragraph 5 of these Terms and
Conditions.

11. In addition, where a consultant is asked to provide emergency cover for a colleague at short

notice and the consultant has previously arranged private commitments at the same time, the

consultant should only agree to do so if those commitments would not prevent him or her returning to

the relevant NHS site at short notice to attend an emergency. If the consultant is unable to provide

cover at short notice it wi | tespobsiilityt th enakee altgriativg i n g or (
arrangements.

Use of NHS facilities and staff

12. Except with the employing organisat i ondés pri or agr e emtusetNHS faciliteo nsul t an
or NHS staff for the provision of Private Professional Services or Fee Paying Services for other

organisations.

13. The employing organisation has discretion to allow the use of its facilities and will make it clear
which facilities a consultant is permitted to use for private purposes and to what extent.

14. Should a consultant, with the e mpglltivatgRrafegsiomar gani s at
Services or Fee Paying Services in any of the employing or gani sationds facilities
should observe the relevant provisionsi n t he 6Code of Conduct for Private

15. Where a patient pays privately for a procedure that takes place inthee mpl oyi ng or gani s at
facilities, that procedure should take place at a time that does not impact on normal services for NHS

patients. Except in emergencies, such procedures should occur only where the patient has given a

signed undertaking to pay any charges (or an undertaking has been givenont he pati ent 6s beh
accordance with the epnopetlureg.i ng organi sationds

16. Private patients should normally be seen separately from scheduled NHS patients. Only in
unforeseen and clinically justified circumstances should a consultant c anc el or delay a NH
treatment to make way for his or her private patient.

17. Where the employing organisation agrees that NHS staff may assist a consultant in providing
Private Professional Services, or provide private services on the consul t ant 6 s behal f, it
consul tant s r es phatthsse diaff bré awsre thabthegatientihaseprivate status.

18. The consultant has an obligation to ensure, in accordance with the employing or gani sati onds
procedures, that any patient whom the consultant admits tothe e mpl oyi ng organi sati onos:s
identified as private and thatther e sponsi bl e manager i s aware of that p
19. The consultant wild]l compl y wit hprdcddees nppMate yi ng or
practice.
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Annex A
Relevant provisions of consultant contract

Patient enquiries about private treatment

20. Where, in the course of his or her duties, a consultant is approached by a patient and asked about
the provision of Private Professional Services, the consultant may provide only such standard advice
as has been agreed with the employing organisation for such circumstances.

21. The consultant will not during the course of his or her Programmed Activities make arrangements
to provide Private Professional Services, nor ask any other member of staff to make such
arrangements on his or her behalf, unless the patient is to be treated as a private patient of the
employing organisation.

22. In the course of his/her Programmed Activities, a consultant should not initiate discussions about
providing Private Professional Services for NHS patients, nor should the consultant ask other staff to
initiate such discussions on his or her behalf.

23. Where a NHS patient seeks information about the availability, or waiting times, for NHS services
and/or Private Professional Services, the consultant is responsible for ensuring that any information
he or she provides, or arranges for other staff to provide on his or her behalf is accurate and up-to-
date.

Promoting improved patient access to NHS care

24. Subject to clinical considerations, the consultant is expected to contribute as fully as possible to
reducing waiting times and improving access and choice for NHS patients. This should include
ensuring that patients are given the opportunity to be treated by other NHS colleagues or by other
providers where this will reduce their waiting time and facilitating the transfer of such patients.

Increasing NHS capacity
25. The consultant will make all reasonable efforts to support initiatives to increase NHS capacity,
including appointment of additional medical staff and changes to ways of working.

SCHEDULE 10: Fee paying services

1. Fee Paying Services are services that are not part of Contractual or Consequential Services and
not reasonably incidental to them. Fee Paying Services include:

(&) work on a person referred by a Medical Adviser of the Department for Work and Pensions, or
by an Adjudicating Medical Authority or a Medical Appeal Tribunal, in connection with any
benefits administered by an Agency of the Department for Work and Pensions;

(b) work for the Criminal Injuries Compensation Board, when a special examination is required or
an appreciable amount of work is involved in making extracts from case notes;

(c) work required by a patient or interested third party to serve the interests of the person, his or
her employer or other third party, in such non-clinical contexts as insurance, pension
arrangements, foreign travel, emigration, or sport and recreation. (This includes the issue of
certificates confirming that inoculations necessary for foreign travel have been carried out, but
excludes the inoculations themselves. It also excludes examinations in respect of the
diagnosis and treatment of injuries or accidents);

(d) work required for life insurance purposes;

(e) work on prospective emigrants including X-ray examinations and blood tests;

(f) work on persons in connection with legal actions other than reports which are incidental to the
consultantds Contract ual wheredhe cosualtant iggivengevideack
onthe consultantdéds own behalf or on the empl
case in which the consultant is professionally concerned,;

(g) work for coroners, as well as attendance at coroners' courts as medical witnesses;
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Annex A
Relevant provisions of consultant contract

(h) work requested by the courts on the medical condition of an offender or defendant and
attendance at court hearings as medical witnesses, otherwise than in the circumstances
referred to above;

(i) work on a person referred by a medical examiner of HM Armed Forces Recruiting
Organisation;

()) work in connection with the routine screening of workers to protect them or the public from
specific health risks, whether such screening is a statutory obligation laid on the employing
organisation by specific regulation or a voluntary undertaking by the employing organisation in
pursuance of its general liability to protect the health of its workforce;

(k) occupational health services provided under contract to other NHS, independent or public
sector employers;

() work on a person referred by a medical referee appointed under the Workmen's
Compensation Act 1925 or under a scheme certified under section 31 of that Act;

(m) work on prospective students of universities or other institutions of further education, provided
that they are not covered by Contractual and Consequential Services. Such examinations
may include chest radiographs;

(n) examinations and recommendations under Part Il of the Mental Health Act 1983 (except
where the patient is an in-patient), where it follows examination at an out-patient clinic or
where given as a result of a domiciliary consultation:

o f given by a doctor who is not on the staff of the hospital where the patient is examined; or

o if the recommendation is given as a result of a special examination carried out at the request
of a local authority officer at a place other than a hospital or clinic administered by a NHS
organisation;

(o) services performed by members of hospital medical staffs for government departments as
members of medical boards;

(p) work undertaken on behalf of the Employment Medical Advisory Service in connection with
research/survey work, i.e. the medical examination of employees intended primarily to
increase the understanding of the cause, other than to protect the health of people
immediately at risk (except where such work falls within Contractual and Consequential
Services);

(q) completion of Form B (Certificate of Medical Attendant) and Form C (Confirmatory Medical
Certificate) of the cremation certificates;

(r) examinations and reports including visits to prison required by the Prison Service which do
not fall within the consultantés Contractual and
covered by separate contractual arrangements with the Prison Service;

(s) examination of blind or partially-sighted persons for the completion of form BD8, except where
the information is required for social security purposes, or an Agency of the Department for
Work and Pensions, or the Employment Service, or the patient's employer, unless a special
examination is required, or the information is not readily available from knowledge of the
case, or an appreciable amount of work is required to extract medically correct information
from case notes.

2. Fee Paying Services may also include work undertaken by public health consultants, including

services to a local or public authority of a kind not provided by the NHS, such as:

(a) work as a medical referee (or deputy) to a cremation authority and signing confirmatory cremation
certificates;

(b) medical examination in relation to staff health schemes of local authorities and fire and police
authorities;

(c) lectures to other than NHS staff;

(d) medical advice in a specialised field of communicable disease control;

(e) work for water authorities, including medical examinations in relation to staff health schemes;

(f) attendance as a witness in court;

(g) medical examinations and reports for commercial purposes, e.g. certificates of hygiene on goods
to be exported or reports for insurance companies;

(h) advice to organisations on matters on which the consultant is acknowledged to be an expert;

(i) examinations and recommendations under Part Il of the Mental Health Act 1983.
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