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21st April 2009 
Cooperation and Competition Panel

1 Horse Guards Road

 London 

SW1A 2HQ

Dear Sirs

Restrictions on NHS Consultants working non-contracted hours for other providers of NHS funded services
I write in response to the CCP invitation to submit views on this important issue.  I believe the statement, in the CCP, that greater weight on primary evidence will be given is flawed as it ignores a number of fundamental principles.

In the acute sector of healthcare the reason an individual is referred to a hospital is to seek a consultation with a doctor.  The patient is accessing the skills, knowledge and experience of a medical practitioner to diagnose an illness or condition, and propose a treatment.  Whilst the facilities in which the doctor works are important they are secondary to the expertise of the doctor.  So when exercising choice the patient is choosing which doctor to consult.  He / she is usually guided in this decision by the knowledge and experience of the general practitioner.  How is choice exercised if instead of seeing Doctor Smith at hospital A, the patient sees Doctor Smith at hospital B ?  If the patient sees Doctor Brown at hospital B rather than Doctor Smith at hospital A then that is choice.  

Secondly, it is argued that as the NHS is funding treatment it matters not if an NHS employee moves between facilities to provide an opinion and / or treatment.  I suggest that this argument is wrong. Whilst working as a NHS employee in a NHS facility the doctor receives the full employment package of a member of staff.  For example in addition to 6 weeks paid leave plus bank holidays consultants receive 2 weeks paid study leave per year.  They are entitled to 6 months sick pay on full salary followed by a further 6 months sick pay on half salary.  When working at an independent provider the doctor is operating as self employed and is paid by the case or out-patient clinic / operating session.  The doctor is exercising his expertise which has been kept up-to-date at the expense of the NHS.  He contributes nothing to that cost nor does the independent hospital.  So both parties gain financially but they do not bear the continuous professional development costs.  Neither party is a public body but making money for profit and is not a level playing field in competition terms with NHS hospitals.  

Thirdly, as has been explained doctors are offering their professional expertise.  In no other area of professional services does an individual who is employed by one organisation go and work in their own time for a competitor.  If a lawyer or banker attempted such a course of action it would be seen as a conflict of interest.  In the past 10 years the NHS has dragged itself out of such a position from a time when there was significant conflicts of interest because of the amounts of private practice available.  There were many examples of consultants who gamed the system for personal gain.  For example they would frighten patients with long waiting times for surgery but then offer immediate access if the patient opted for private healthcare.  The experience of NHS managers was that for this group of doctors there was no focus on delivering effective NHS care and value for money.  There was a clear conflict of interest.  As the private healthcare market has shrunk and the NHS has improved these scenarios have largely disappeared.  However if NHS employed consultants are allowed to sell their services to the independent sector these conflicts of interest will return as individuals see the opportunity to fill their income gap left by the shrinking private market.  Experiences shows that in this scenario the NHS will be short changed.

Fourthly, there is a duty under Common Law that an individual should do no harm to their employer. If a consultant works for a competitor organisation that is what he/she would be doing. Income would be lost to the Trust which means downsizing the appropriate speciality. If this happened because of true competition i.e. an independent provider with their own doctors gained work from a Trust then there is no argument. Interestingly in my own organisation the consultant body, which is over 300 strong, supports the stance of the Trust not to let consultants work for the independent sector. They recognise that gaming would start because some individuals would put personal gain above the organisation and that would lead to a reduction of staff and services as income dropped. It is Government policy to have contestability amongst providers and NHS hospitals are encouraged to compete and seek business so it must be incompatible to comply with this policy direction but argue that staff can work for whoever they wish. Potentially there is a dangerous assumption that doctors who wish to work for the independent sector do so because of caring for patients. The reality is that an individual is choosing to use leisure time to earn money and that is their motivation. 

Fifthly, in the world of contestability availability of skilled resource is vital but staff have to be deployed in the legal framework that exists at any given time.  The European Working Time Directive is explicit about the hours that an employee, like a doctor, can work.  This legislation is designed to ensure that an individual does not work long hours and become unsafe to fulfil their duties. If allowed access to work for the independent sector there is the real possibility that a doctor could overwork and become unsafe in their core NHS job.  It must be unreasonable that a third party can cause a significant liability to a NHS provider but have no responsibility or suffer the consequences.

Sixthly, a Foundation Trust is a statutory legal entity responsible for its own performance and management. There is no legal connection between FTs and the Department of Health who have made it clear that they do not underwrite any liabilities that a Foundation Trust incurs. Therefore I struggle to see how the sovereignty of the employing body can be ignored.

In conclusion choice is required for patients and can be supplied by a plurality of providers who have their own facilities and staff.  NHS hospitals should not have doubt put in the minds of their doctors as to whom is their employer otherwise there will be conflicts of interest both pecuniary and safety.  At the same time competition should be on a level playing field which means that the independent sector should not expect to compete by using the skills, knowledge and experience of doctors employed by other organisations.

I have no concerns about these views being made public.

Yours faithfully

Dr Frank Harsent

Chief Executive
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