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	30 April 2009
	Office of the Director of Human & Corporate Resources

Trust Headquarters

Room 218, Cobbett House

Manchester Royal Infirmary

Oxford Road

Manchester 

M13 9WL




Andrew Taylor

Director

Cooperation and Competition Panel

1 Horse Guards Road

London

SW1A 2HQ

Dear Mr Taylor,

Re: Restrictions on NHS Consultants working non-contracted hours for other providers of NHS-funded services

I write in response to your recent letter regarding the forthcoming study being undertaken by the Cooperation and Competition Panel (CCP) in respect of the above issue.

I submit the following information in response to your request for submissions from interested parties. The information provided with this correspondence meets the submission criteria referenced in your letter in that it predates the proposed study. Furthermore, it also provides a detailed consideration of a number of the issues which will undoubtedly form a main focus of the CCP study.

This organisation has given considerable thought to the issues which will fall within the scope of the CCP’s study, due in part to particular local circumstances, but also as a result of a specific desire to understand and assess the strategic issues and challenges emerging from the “Any Willing Provider” model.  Our thinking has, of course, been guided by national and local guidance around ensuring adherence to the Principles and Rules of Cooperation and Competition.  At the same time, quite naturally, we have also focused on safeguarding the legitimate interests of this organisation, its employees, and the patients who choose to use our services .

In recognition of the growing involvement of the independent sector in the delivery of treatment to NHS patients the Trust established a system whereby medical staff must seek approval from the Chief Executive if they were approached by the independent sector to provide a service to NHS patients. This was to avoid any potential conflict of interest and was supported by the Trust’s Local Medical Negotiation Committee, Trust Management Board and Board of Directors and was notified to all consultant medical staff in writing. A copy of the letter is attached as Appendix 1.  This reflects the national HR framework which places responsibility on medical staff to seek agreement from their employing authority before they undertake work in their non contracted hours on NHS patients in the private sector.  I am pleased to advise that the overwhelming majority of consultants in this Trust have responded positively to this arrangement.

I would however like to bring to your attention an example of one of our consultant surgeons who, whilst party to a bid we had submitted to continue to provide a surgical service, was also party to a competitors bid and may well have used access to confidential information to provide the competitor with a commercial advantage.  The Trust was unaware that this independent sector bid was to rely on the expertise and experience of this consultant surgeon.  The involvement of this surgeon, in our opinion, significantly strengthened their proposal and was a crucial element in their success and the subsequent loss of the surgical service to the Trust with the potential to destabilise our surgical services. 

I received unequivocal legal advice that the consultant had breached his obligations of the implied duty of loyalty, trust and confidence to the Trust which was contained within his contract.  I attach a copy as Appendix 2 of that advice which has been anonymised and, as there is an ongoing disciplinary investigation regarding this consultant, it is extremely important that confidentiality of this document is maintained and it is not disclosed.

In conclusion I would argue that restriction of consultants utilising their non contracted hours would be justified in circumstances where an employer can show that an employees’ activities are likely to seriously damage its business, where there is the risk that confidential information or trade secrets might be leaked to a competitor or on the grounds of patient safety.  I hope that this letter and the attached documents will be duly considered as part of the CCP’s survey.  Please do not hesitate to contact me if you require clarification of any aspect of this letter.

Yours sincerely

Mike Deegan
Chief Executive
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	20th July 2007
	Office of the Director of Human & Corporate Resources

Trust Headquarters

Room 218, Cobbett House

Manchester Royal Infirmary

Oxford Road

Manchester 

M13 9WL




Dear Colleague

You will recall that in November 2006 I circulated a letter to all Consultants detailing the Trust view if Consultants were to be approached by the Independent Sector to provide services to NHS patients.  Since then there has been further discussions within the Trust Management Board and I write to advise you of the changes that have been made to the Trust’s framework.

The Trust’s position remains that a clinician’s first duty is to care for NHS patients receiving treatment within our facilities and that independent sector providers undertaking NHS work within the same area as the Trust do so as competitors.  It follows that employed clinicians undertaking work for independent sector providers are acting in a manner which is not in the best interest of the Trust.  This has no impact on how “historical private practice” arrangements are deal with. 

The original framework provided the facility for clinical staff to seek specific approval from their Clinical Head of Division to work for an independent sector provider.  This has now been amended so that all approvals must be sought from either the Medical Director or the Chief Executive.  The basis for this change is that independent sector providers have to obtain permission from the Chief Executive of the Trust and demonstrate to the Trust that the clinicians they are seeking to employ can provide services safely to both the NHS and the Independent Sector.  The Trust will take this into account when considering requests along with a need to protect our clinical services. 

It is therefore important that if you are approached by an independent healthcare provider to provide services to NHS patients that you notify the Chief Executive or Medical Director before entering into any agreement.

Yours faithfully

Derek Welsh


Director of Human and Corporate Resources
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	Appendix 2 
	


Dear

Re: 
Private Sector Working

I understand that the Trust wishes to consider its range of options to deal with a particular consultant who has apparently involved himself in a tender for what is in effect a competing bid for the provision of surgical services and who has also entered into a contractual arrangement with X Trust to undertake 30 cases of theirs by the end of March 2009.

I can only at this stage give you a brief overview of your options partly due to the constraints of time under which I am having to deliver this advice and partly due to the fact you will need more information before you can conclude the steps you wish to take.

It is apparent from the written correspondence you have had from this Consultant that he believes himself to be “fire proof”. He has taken advice from the BMA and based on that advice feels  free to act as he wishes in his “spare time”.

Potential Disciplinary Issues

1. Blatant and wilful refusal to obey a legitimate instruction

The Trust issued a specific advice/instruction to all of its Consultants on 20th July 2007.That letter clearly states that Independent sector providers undertaking NHS work  for independent sector providers “do so as competitors” and that Consultants who effectively work for them are acting in a manner “which is not in the best interest of the Trust”.

Consultants were instructed that they needed to obtain specific approval from either the Medical Director or the Chief Executive if they wished to work for an independent sector provider before entering into any agreement. In considering whether or not to grant approval the Trust  will have to give consideration to a number of factors such as the nature of the work to be undertaken (and whether that work is currently undertaken by the Trust); whether it is undertaken within a geographical area that is or could potentially be undertaken by the Trust; whether, given the issues around patient choice even if the work is to be undertaken outside the geographical area covered by the Trust it might potentially deter patients from selecting the Trust as the provider of choice because services that would not otherwise have been available to the patient suddenly become available in their area. 

I understand that other factors that might be considered by the Trust include the potential to destabilise or place in jeopardy the ability of other Trusts to offer services in their areas.

You mention that the letter to consultants was approved by Trust Management Board and Trust Board and was also “presented” to LNC. I note that LNC supported the Trust’s approach and to that extent there is evidence of acceptance of what the Trust is seeking to achieve and the manner in which it is going about achieving its legitimate aims.

I note that the letter does not go into detail about the consequences of breach of its provisions. I understand that you meet every 6 months with your consultants and have touched upon disciplinary guidelines being brought into play.  However, given the fact that this Consultant seems to believe it is acceptable to have conducted himself in the manner in which he has I advise that the text of the letter should perhaps be reconsidered and Consultants advised of the potential consequences of breach.

I note that the framework provides that independent sector providers also have to obtain permission from the Chief Executive and demonstrate to the Trust that the clinicians they are seeking to employ can provide services safely to both the private sector and the NHS.  It seems to me this has not been done as I understand there has been no approach from the independent sector hospital.       

X Surgeon’s  e-mail to the Medical Director and others dated 25th September 2008 could not be clearer. He refers to the Consultant contract and BMA advice and in accordance with that informs the Trust of his private sector activities within the X and X independent hospitals. He mentions his private work for X hospital and then states; “The above is stated for information and was not intended to seek permission from the Trust….”.
An employee is bound by an implied term of his contract to obey the reasonable instructions of his employer. If the instruction was a reasonable one then there is a clear breach here. I am also concerned not simply by the fact X surgeon has disobeyed the instruction but by the manner in which he has gone about it.

2. Breach of Duty of Fidelity and the Duty of Trust and Confidence

 As you know, the duty of trust and confidence is a fundamental implied term of any employment contract and is a mutual obligation on the part of employer and employee. Neither party must conduct itself in a manner calculated (ie intended or likely) to destroy or seriously damage the employment relationship. It is regarded as an essential term to give business efficacy to the contract and if a party is in breach of this obligation there can be serious consequences (including dismissal for gross misconduct). 

The employee’s duty of trust and confidence includes the duty of fidelity (good faith) and the duty of obedience. It also incorporates the obligation to work with due care and diligence and not to disclose the employer’s trade secrets or confidential information.

Duty of Fidelity

The employee must serve the employer faithfully and not act against the interests of the employer’s business. The employee must not set up a competing business whilst still employed and in my opinion this would also prohibit the employee working for a rival concern. Offering information, assistance, advice or proposals to assist the establishment of the rival organisation or possibly even allowing your name to  be connected with a rival bid to give it a competitive advantage might also constitute a breach of this very important obligation.

Potential consequences for X Surgeon

Breach of the duty of fidelity and breach of the duty to obey reasonable instructions are capable of constituting gross misconduct on the grounds they can amount to a breach of the fundamental term of trust and confidence. Whether it would be reasonable for the Trust to regard this misconduct as sufficiently serious to justify dismissal will depend upon a number of factors (including the extent of the breach and the consequences for the Trust. In addition the Consultant’s disciplinary record will also be relevant). 

BMA (advice and position)

I have seen the BMA guidance referred to be Andrew Tweedie. The BMA makes great play about the fact it has taken “expert legal advice” and its “strong view” is that by working for a private hospital or another NHS hospital whilst employed by a principal NHS employer, the Consultant is not in breach of duty towards the principal employer.

I have not seen the BMA’s instructions to Counsel nor its Counsel’s advice but I would be very surprised if it was written in such unequivocal terms.

The BMA relies upon the fact that under the New Consultant’s contract there is no specific provision to the effect that the private practice work a Consultant undertakes must not be in competition with the principal employer. They concede that any consultant working outside the specific definition of “private professional services” might not be protected so any consultant providing managerial or strategic advice and assistance would jeopardise their employment. Similarly time spent on business development would place the consultant in breach. 

The use of an employer’s confidential information and trade secrets would also contravene the consultant’s implied duties of trust and confidence.

Terms and conditions- Consultants (England) 2003

Significant points:

· Schedule 6 (spare professional capacity) – imposes an obligation to consult with his clinical manger before undertaking remunerated clinical work that falls within “Private Professional Services”. Did he do so and what was the outcome?

· Schedule 9 (provisions governing relationship between NHS work, private practice and fee paying services) – states that “this Schedule must be read in conjunction with the Code of Conduct for private Practice”. Under the section in the Code of Conduct entitled “Key Principles” it states :”NHS Consultants and NHS employing organisations should work on a partnership basis to prevent any conflict of interest between private practice and NHS work…..and minimise the risk of any perceived conflicts of interest. X surgeon has failed to conduct himself in accordance with this “key principle” having ignored the instructions of the Trust with regard to undertaking private work and having knowingly placed himself in a conflict position. 

· Schedule 9 (para 2) makes the Consultant responsible to ensure that his participation in Private Professional Services for other organisations does not “result in the detriment of NHS patients or services nor diminish the public resources that are available for the NHS. The BMA interpretation of this paragraph is that it is intended to refer to work that might diminish “overall” NHS services (as opposed to the services provided in the NHS by the Consultant’s principal employer). The contract does not contain the word “overall”. That has been added by the BMA.  My view on this is that the situation is unclear as the way in which the Consultant’s contract is drafted is not helpful. However it must be possible to argue that as a contract is between an individual consultant and his employer, the reference to diminishing public resources available for the NHS must be a reference to diminishing the services provided in the NHS by the Consultant’s employer.
· If the Trust loses contracts by reason of the Consultant’s activities in breach of contract then there is a possibility that the Trust will not be able to afford to offer the service because it will not have enough of a particular type of work to offer the Consultant and may have to consider redundancy or offering the consultant another type of work (albeit within his speciality).
· In addition to the above X Surgeon may well have prejudiced his chances with regard to clinical excellence awards by reason of his failure to comply with the code.
Other issues

· X surgeon has presumably failed to offer any of his extra time to the Trust for additional programme activities. If that is the case he is in breach of contract. Further this may impact on pay progression.
· Potential breaches of the European WTD. Whilst he can sign an opt out of the 48hour working week he cannot opt out of rest requirements (unless derogations apply (has he done). Also the weekend rest restrictions requirement may be contravened inadvertently and his failure to engage with the Trust on his Private work may compromise the Trust’s ability to ensure compliance. This leads on to another issue – patient safety.
· Patient safety has to be paramount and the Trust would need to base its decisions with regard to additional working with patient safety in mind. It can legitimately be said that the Consultant’s ability to meet his responsibilities to his NHS patients should not be adversely affected by working non contracted hours elsewhere.
· In addition, if the Trust’s standard consultant contract includes a clause that insists on the Consultants working in a spirit of mutual trust and confidence (I have seen an example of a consultant’s contract in another Trust with that very clause) this would support an argument that the contracts incorporate the implied term referred to above. 
Conclusion

1. At common law an express contract term will normally override a contradictory implied term. Thus X Surgeon and the BMA will argue that because the Consultant’s contract permits Professional Private work (and there is no specific comment about this only being permitted in the event it does not mean the Consultant is operating in competition with his employer), then the Consultant who works for a competitor is protected.

2. If that is correct then disciplinary action against X Surgeon because he has contracted with X hospital and involved himself in a rival bid might well prove problematic for the Trust.

3. However, in some cases the courts have allowed a contradictory implied term to prevail over an express clause. Examples given are where an employer has an express contractual discretion and the implied term restricts the exercise of that discretion. It seems to me that a term of a contract that is so fundamental as the implied duty of trust and confidence cannot be ignored and it must be possible for the Trust to argue that any entitlement expressed in the contract that permits the Consultant to work for potential competitors has to be subject to the fundamental implied principle.

4. If my argument is correct then the Trust might well consider disciplinary action against X Surgeon. Whether that amounts to misconduct or gross misconduct will depend on the facts. There appears to be some suggestion on the part of the Consultant that he was inadvertently involved in the X independent hospital’s tender. I cannot accept that he was not consulted on the matter but clearly his involvement will have to be investigated in depth if disciplinary charges are to be made out. If he is found to have misrepresented the extent of his involvement then that is another serious issue.

5. The other disciplinary matter is the failure to comply with reasonable instructions with regard to seeking permission to undertake private work. The BMA guidance does not address whether NHS employers are entitled to issue such an instruction. On that basis I think you are entitled to assume that there is no issue with it. The requirement seems to be a universally adopted requirement in any event and (unless you tell me to the contrary) has not been challenged by staff side. I understand that other consultants have applied for permission in accordance with this instruction.  This is helpful as it could be relied upon as evidence that it is generally regarded as a reasonable request. 
6. The BMA advice focuses on the new environment in the NHS and the fact that it is being opened up to competition from the private sector. It also refers to the fact that Consultants have always been allowed to carry out some private work that might be seen to compete with their employers in the NHS. Those employed in the private sector (whether in health care or otherwise) might equally argue that the Government encourages competition as it is in the public interest and (adopting the BMA argument) say that in the absence of a specific non competition clause in their contracts they are free to do what they will with their spare time. This is not the case. The duty of fidelity would operate to protect an employer. The NHS is slightly different in that it is a public service. However the fundamental principle that an employee should not act to the financial detriment of his employer must surely remain the same.

7. The Trust will also be able to rely upon the Code of Conduct that specifically refers to the obligation to avoid conflicts of interest and the need to avoid prejudicing the interests of NHS patients.

8. The Trust should also have concerns generally about the apparent lack of good faith on the part of this Consultant with regard to his private work (as evidenced by lack of information and consultation with his employer).

9. I have not gone into detail about redundancy because I have insufficient information. If the effect of the Consultant’s conduct is a diminution in the Trust of the need for surgical services then this may become an issue. However, I would imagine the Trust would prefer to avoid redundancy costs and would have to discuss suitable alternative employment. I would not advise the Trust to consider redundancy at this stage (until the issue of misconduct has been addressed).

General Comment 

The management of the conduct of X Surgeon is made more complicated by the wider issues Trusts are currently facing with regard to private patient working by consultants. I am not clear at this stage whether the Trust wishes to instruct X Surgeon to stop working for the rival organisations; withdraw his name from the Independent Hospitals tender or otherwise. 

I think that the BMA is probably waiting for a Trust to take disciplinary action against a Consultant for issues such as these and I wonder whether the Trust wishes to become embroiled in a test case before there is more clarity?

The main focus for my concern (and more problematic in terms of giving advice) is the issues of working for a competitor. The matter of disobeying a reasonable instruction (and all that is linked to it) seems to me to be less problematic.

Yours sincerely

 �
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