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Study of restrictions on consultants in relation to NHS work during non-

contracted hours  

EXECUTIVE SUMMARY 

1. In April 2009, the Department of Health and Monitor asked the Co-operation and Competition 

Panel to carry out a study of restrictions placed on consultants in relation to the non-contracted 

hours that they can work for other providers of NHS-funded healthcare services (NCH 

Restrictions). This report sets out the Co-operation and Competition Panel’s analysis of this issue 

and our advice and recommendations. 

2. Restrictions on consultants’ ability to work for other providers of NHS-funded services in their 

non-contracted hours have the effect of reducing patients’ and commissioners’ choice of service 

provider, and competition between these service providers. This, in turn, reduces incentives for 

service providers to improve the quality of their care, innovate and provide better value for 

money, and thus has an adverse effect on patients and taxpayers. 

3. While we recognise that health services are different in many ways from other services, we 

would nevertheless expect increased patient choice and competition to encourage greater 

choice and convenience for patients, greater pressure on service providers to increase quality, 

greater innovation in service provision and more bidders for PCT contracts leading to improved 

services and better value for money. 

4. We considered a range of possible benefits to patients and taxpayers arising from these 

restrictions, and whether these might outweigh the adverse effects that we had identified. We 

concluded that patients and taxpayers could only be expected to benefit overall from a 

restriction on a consultants’ ability to work for other providers of NHS-funded services in two 

limited situations: 

 First, restrictions imposed on an individual consultant as part of a package of measures to 

address legitimate patient safety concerns arising from the specific performance of that 

consultant. 

 Second, restrictions that prevent a consultant from: (1) holding strategic management 

positions (at the level of Clinical Director and above) in more than one organisation; (2) 

holding a strategic management position in one organisation while assisting another 

organisation to tender for NHS-funded services; and (3) assisting more than one organisation 

to respond to the same tender for NHS-funded services. 

5. We consider that any other explicit or implicit restriction imposed by an NHS Trust on a 

consultant’s ability to work for other providers of NHS-funded services during their non-

contracted hours is likely to be in breach of the Principles and Rules for Co-operation and 

Competition. 
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INTRODUCTION 

6. The Department of Health (the Department) and Monitor asked the Cooperation and 

Competition Panel (CCP) to carry out a study of restrictions placed on consultants in relation to 

the non-contracted hours that they can work for other providers of NHS-funded healthcare 

services (NCH Restrictions).1 This report sets out the CCP’s analysis of this issue and our advice 

and recommendations to the Department and Monitor. 

7. The CCP commenced the study on 14 April 2009 with a call for submissions from interested 

individuals and organisations. On 8 June 2009 the CCP published two discussion papers as an 

interim step towards its final report. These discussion papers provided a preliminary analysis of 

the nature and effect of various restrictions. On 19 June 2009 the CCP published a notice of 

possible recommendations to elicit comments and suggestions in the event that the CCP decided 

to recommend that measures should be taken to address the restrictions being placed on 

consultants’ use of their non-contracted hours. 

8. In total, 158 submissions were received during the study from 129 respondents2, including 53 

NHS acute trusts (including Foundation Trusts), 9 Primary Care Trusts (PCTs), 8 independent 

sector providers, 5 Strategic Health Authorities (SHAs), 4 groups representing consultants, 4 

Royal Colleges, the Foundation Trust Network, the NHS Partners Network, the NHS 

Confederation, NHS Employers, the British Medical Association (BMA) and 42 individuals 

(including consultants). Non-confidential versions of submissions were published on the CCP’s 

website at www.ccpanel.org.uk. 

9. The purpose of this study is to provide general advice and guidance rather than examine issues 

of compliance with the Principles and Rules of Cooperation and Competition (Principles and 

Rules) in relation to individual Trusts. As we are not carrying out an investigation in response to 

conduct complaint, we have not considered whether our acceptance criteria set out in our draft 

Interim Guidelines on Conduct are satisfied. In our view this is not necessary in the context of a 

request from our Sponsors (the Department and Monitor) that we carry out a study of the 

application of the Principles and Rules. 

10. The framework for our study is, however, provided by the Principles and Rules. Consistent with 

our general approach to studying issues that arise under the Principles and Rules, in this report 

we: 

 identify the relevant Principles and Rules; 

 assess whether there are any restrictions that may be in breach of these Principles and 

Rules that affect patient choice and competition and give rise to a cost to patients or 

taxpayers; and 

                                                           
1
 The terms of reference for this study are available at www.ccpanel.org.uk/cases/nhs-consultants-non-contracted-

hours.html 
2
 Some making several submissions. 

http://www.ccpanel.org.uk/
www.ccpanel.org.uk/cases/nhs-consultants-non-contracted-hours.html
www.ccpanel.org.uk/cases/nhs-consultants-non-contracted-hours.html
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 consider whether there are benefits to patients and taxpayers arising from those 

restrictions that outweigh any costs that we identify. 

11. The remainder of this report is structured as follows: 

 first, we set out the background to this study; 

 second, we identify the restrictions that are the subject of this study, identify the 

relevant Principles and Rules, and then consider their effect on patient choice and 

competition; 

 third, we consider whether there may be any benefits arising from these restrictions 

that would outweigh any adverse effects on patients or taxpayers arising from a loss of 

choice or competition; and 

 finally, we conclude on the net cost or benefit to patients and taxpayers of restrictions 

on consultants’ use of their non-contracted hours, conclude on the consistency of this 

with the Principles and Rules and set out our recommendations. 

BACKGROUND 

12. This section sets out the broader context in which this study is taking place. First, we describe 

the introduction of patient choice and provider plurality into the NHS, which has given rise to the 

opportunity for NHS consultants to work for competing providers of NHS-funded services. We 

also discuss trends in the commissioning of NHS-funded services, which are also providing 

opportunities for consultants to work for other providers of NHS-funded services. 

13. Second, we discuss the development of the arrangements by which NHS consultants have been 

able to work for more than one employer. Third, we set out a framework for considering the 

different types of restrictions and constraints that face NHS consultants when they are 

considering working for a provider of NHS-funded services in addition to their main employer. 

DEVELOPMENT OF PATIENT CHOICE AND PROVIDER PLURALITY IN THE NHS 

14. Since 2000 a series of reforms to the NHS have aimed to strengthen patient choice, particularly 

in relation to acute elective care,  with the aim of creating stronger incentives for acute care 

providers to improve access to services and the quality of care they provide. 

15. The policy of patient choice was first announced in the NHS Plan3 in 2000 with the aim of 

providing patients with the opportunity to book every hospital appointment and elective 

admission with a choice of a date and time.  Delivering the NHS Plan (2002) set out a series of 

further initiatives that emphasised patient choice. In particular, it committed to providing 

patients with information on alternative providers, and reinforcing their ability to choose 

providers so as to benefit from shorter waiting times. Consequently, a number of pilot 

programmes ran between 2002 and 2004 where patients were able to choose their provider of 

acute elective care for some procedures. 

16. The expansion of choice set out in Delivering the NHS Plan was complemented by initiatives to 

promote diversity in supply, particularly for elective surgery. Central to these was the creation of 

                                                           
3
 The NHS Plan: A time for investment, a time for reform (July 2000). 
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the NHS Foundation Trust (FT) model. FTs have greater management autonomy compared to 

conventional NHS Trusts and may retain surplus funds earned through patient care and business 

efficiencies to invest in services. The legislation establishing FTs was passed in 2003 with 

Monitor – the independent regulator of FTs – established in January 2004 and authorising the 

first wave of FTs that year. 

17. Delivering the NHS Plan also laid the foundations for a significant change to NHS financial flows 

that would support patient choice. The resultant Payment by Results (PbR) framework 

addressed the previous lack of financial mechanisms in the NHS to support the movement of 

patients between providers (whether NHS or private sector). At its core, PbR facilitated payment 

to providers according to patient treatment volumes through a framework of national fixed 

tariffs covering a range of procedures. This signalled a move away from traditional so-called 

’block contracts’ and offered providers a much more explicit incentive to attract patients so as to 

earn additional revenues.  

18. Also in 2002, the Department published Growing Capacity, which built on the bI{ tƭŀƴΩǎ 

commitment to develop new public private partnerships, and in particular, set out the 

Independent Sector Treatment Centre (ISTC)4 procurement programme, the first examples of 

which became operational in late 2003. A further substantial national procurement began in 

March 2005. Phase Two of the ISTC programme again covered elective procedures but also 

included a significant element of diagnostics. The first contracts in Phase Two became 

operational in June 2007.   

19. The Operating Framework for the NHS in England 2006/07, published in late 2005, gave a further 

commitment to extending choice so that patients could choose to be referred to any NHS FT, 

nationally procured ISTC or other nationally approved independent sector provider, where 

clinically appropriate and where the service provider was willing to undertake this work at the 

NHS tariff. These service providers would be collectively referred to as the ‘Extended Choice 

Network’ (ECN). 

20. Consequently, choice on referral to hospital was formally introduced on 1 January 2006. Patients 

requiring an elective referral could expect to be offered a choice of at least four hospitals (or 

suitable alternative providers), and a choice of time and date for their booked appointment, 

upon referral by their GP or primary care professional using the Choose and Book system and 

NHS Choices (a website providing information on local services, conditions and treatment) to 

guide their decisions. From July 2007, patients became able to choose any provider on the ECN 

in respect of orthopaedic care. This ability to choose was expanded beyond orthopaedic care to 

all patients requiring an elective referral in April 2008 with ECN providers supplemented through 

the development of the Free Choice Network (FCN) which included NHS acute trusts, newly 

                                                           
4
 The ISTC procurement focused on developing the treatment centre model previously developed in the NHS whereby the 

separation of elective and non-elective care allowed for more productive working, lessening the rate of cancelled and 
delayed operations. The procurement aimed to target areas where it was considered NHS capacity shortfalls were leading 
to significant waiting times and/or waiting list issues. Independent sector providers were invited to bid for a range of 
contracts, primarily concerning common surgical procedures but also key diagnostic requirements, in order to address 
these capacity issues and further the choice agenda.    
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appointed NHS Foundation Trusts, and further independent sector providers. Patients’ right to 

choose was formally enshrined in the NHS Constitution, which was adopted in January 2009. 

21. Under the so-called ‘Any Willing Provider’ model patients can now select from any NHS or 

independent sector provider of acute elective care in England that is registered with the Care 

Quality Commission (CQC), has a PCT or nationally let contract, and is willing to provide services 

at the NHS tariff. As of August 2009, from a total of 225 NHS Trusts eligible for Foundation Trust 

status, 122 NHS Foundation Trusts were in operation, with a further 10 in the process of 

applying, and an expectation that all Trusts will have achieved Foundation Trust status by 

December 2010. In addition, as of early 2009 there were around 30 ISTC contracts in place 

across England with more than half of the centres also included in the ECN. As of May 2009, 151 

sites were approved for ECN activity. Around 70 independent sector providers have been 

approved to deliver NHS-funded services with 44 listed on the national Choose and Book menu. 

22. The developments in acute elective care that are set out above have played a key role in 

expanding patient choice and provider plurality. Other policies, however, have also contributed 

to the development of provider plurality in the NHS. These include World Class Commissioning 

(WCC), which was first announced in 2007, and Practice Based Commissioning (PBC) – first 

introduced in 2002. These initiatives reflect a Government priority to improve patient care by 

shifting care, where appropriate, away from acute settings and towards primary and community 

care settings. This has meant that many new services are being commissioned by PCTs that 

involve the provision of services that were previously provided in an acute setting in a primary or 

community care setting. In some cases, these services are provided by existing acute care 

providers, and in other cases, these new services are provided by PCT provider arms, GPs and 

other primary care professionals, independent sector providers and others.  
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NHS CONSULTANTS AND PROVIDER PLURALITY 

23. Initially, when ISTCs were introduced there was a policy of ‘additionality’ that required ISTCs to 

recruit staff, including consultants5, from outside the NHS. The intention of this policy was to 

ensure that the ISTC scheme expanded the clinical capacity available in the NHS so as to meet 

the overall objective of increasing capacity and reducing waiting times for patients. This resulted 

in ISTC operators recruiting consultants from outside the UK, often flying them in to work for 

short periods before returning to their home country. In 2007, however, this rule was relaxed, 

allowing NHS consultants to work at ISTCs as well as for their NHS employer.6 

24. The practice of NHS consultants treating patients privately in addition to their NHS work had 

been well established prior to 2007. Private patient work was specifically accommodated within 

the terms of the original NHS consultant contract dating from 1948.7 

25. The history of consultants working for both the NHS and in private practice meant that at least 

some of the potential conflicts of interest that might arise in the context of consultants working 

for both NHS and independent sector providers of care to NHS patients had already been 

encountered. In 1991, job plans were introduced to set out the specific details of a consultant’s 

working arrangements with an NHS trust, and job planning arrangements were strengthened 

with the introduction of the new consultants’ contract in 2003. 

26. However, with the introduction of ISTCs, and the relaxation of rules that allowed NHS 

consultants to work for them, NHS consultants were now able to work for service providers that 

were competing more directly with their NHS employer. The PbR system ensured that any 

reduction in patient numbers would now have a direct revenue impact on the relevant provider.  

27. The human resource and workforce issues raised by the introduction of ISTCs were addressed in 

frameworks agreed between Department of Health (DH), NHS Employers and the Staff Side 

representatives (including the British Medical Association, the Royal College of Nursing, Amicus, 

the Society of Radiographers and UNISON).  The HR Framework ς ISTC Programme Phase 2 took 

effect from 1 September 2007 and sets out the circumstances in which NHS Consultants might 

work for ISTCs and, in particular, how this pertains to the deployment of their non-contracted 

                                                           
5
 Consultants are highly trained, senior doctors who have completed specialist training and been placed on the General 

Medical Council (GMC) specialist register. The training and qualification process for consultants takes approximately seven 
to nine years after graduation from university. In 2007, there were 33,674 consultants working for the NHS in England. 
6
 From 1 September 2007, the position for both Wave 1 and Phase 2 ISTCs has been that: any profession or specialty not on 

the Shortage Professions List is eligible to apply to work in a Phase 2 ISTC without a waiting period; and all professions or 
specialties are eligible to work in a Phase 2 ISTC during their non-contracted hours, including those professions and 
specialties which remain on the Shortage Professions List. See HR Framework – ISTC Programme Phase 2 (August 2007). 
7
 The NHS consultant contract was established at the same time as the NHS in 1948 and was not substantially revised until 

2003. The original consultant contract was based on a system of fixed commitments (for example, running clinics) and 
flexible sessions (such as ward rounds, research and time spent on call). There were three contractual options: whole-time, 
maximum part-time and part-time. Both whole-time and maximum part-time contracts required consultants to devote 
substantially the whole of their professional time to their duties in the NHS. The key difference between these contractual 
options was the amount consultants could earn from private practice. Consultants on the whole-time contract were limited 
by the 10 per cent rule (restricting their earnings from private practice to a tenth of their NHS salary), while the maximum 
part-time contract allowed consultants to earn as much as they wanted from private work in return for giving up an 
eleventh of their NHS salary. 
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hours, explicitly recognising the ability of consultants to work for potentially competing 

providers. 

  

RESTRICTIONS FACING CONSULTANTS WORKING FOR MORE THAN ONE 

PROVIDER OF NHS-FUNDED SERVICES 

28. Conceptually, there are three categories of restriction facing consultants wishing to work for a 

provider of NHS-funded services in addition to their main employer. These are: 

 restrictions common to all consultants that arise from the operating environment and 

structure of the NHS; 

 restrictions common to all NHS consultants that specifically arise from the consultants’ 

contract; and 

 restrictions that are formulated and adopted by individual Trusts. 

29. In practice this distinction can break down as not all Trusts adopt the same approach to 

restrictions (e.g. the duty of fidelity owed by consultants to their employer). Some adopt a 

stricter approach than others.  Nevertheless, it is a useful starting point for discussing the types 

of restrictions on consultants’ use of their non-contracted working hours. We are then able to 

consider whether the specific restrictions imposed by Trusts give rise to costs and benefits to 

patients and taxpayers and their consistency with the Principles and Rules (consistent with the 

framework set out in paragraph 10). 

CƛƎǳǊŜ мΥ /ŀǘŜƎƻǊƛŜǎ ƻŦ ǊŜǎǘǊƛŎǘƛƻƴǎ ƻƴ ŎƻƴǎǳƭǘŀƴǘǎΩ ǳǎŜ ƻŦ ǘƘŜƛǊ ƴƻƴ-contracted hours 
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RESTRICTIONS ARISING FROM THE BROADER NHS OPERATING ENVIRONMENT 

30. We considered several factors arising from the broader NHS operating environment that could 

potentially restrict consultants’ ability to use their non-contracted hours to work for a provider 

of NHS-funded services other than their main employer. These included: 

 working hours provisions contained in the European Working Time Directive (EWTD), 

which have been transposed into UK law through the Working Time Regulations 1998; 

 the common law duty of fidelity that an employee owes to their employer; 

 considerations related to patient safety; and 

 other factors including the maintenance of a consultants’ professional standing, ancillary 

benefits arising from NHS employment, and education and training  opportunities. 

Working hours limitations under the EWTD 

31. Under the provisions of the EWTD, employees must not work more than 48 hours per week on 

average. Consultants can, however, opt-out of this requirement either through individual opt-

out arrangements or through collective derogations for specific types of services. Consultants on 

a full-time contract with an NHS employer (requiring them to offer 11 four-hour sessions to their 

NHS employer – see paragraphs 59 and 60) who had not opted out from the working hours 

requirements of the EWTD would have an average of four hours per week available to work for 

another provider of NHS-funded services. 

32. In practice, however, the EWTD does not currently interfere with consultants in terms of 

restricting the use of their non-contracted hours. The House of Commons Select Committee on 

Health in 2000 noted that ‘when combined with private work, consultants spend an average of 

over 60 hours working each week’.8 In addition, according to a King’s Fund study, significant 

numbers of consultants worked beyond the hours agreed in their job plans, largely because the 

number of Programmed Activities9 (PAs) in their job plans had been limited in the new contract, 

yet their workload had remained unchanged.10 The Royal College of Physicians reported in 2007 

that 54% of consultants reported working more than 12 PAs (48 hours).11  

33. While the working time limitations that arise under the EWTD do not currently seem to be 

impacting on consultants’ working hours and their ability to work for additional providers of 

NHS-funded services, this could change in the future. The provisions of the EWTD have, for 

example, recently been implemented in relation to junior doctors.12  

EmployeesΩ common law duty of fidelity 

34. A duty of fidelity is an implied term in contracts of employment. The presumption under this 

duty is that the employee will serve the employer in good faith, and will not act against the 

                                                           
8
 House of Commons Select Committee on Health ς Third Report (June 2000) 

9
 The basic contract for a full-time consultant is ten four-hour programmed activities (PAs) per week 

10
 Assessing the New NHS Consultants’ Contract, King’s Fund 2006 

11
 Census of Consultant Physicians in the UK, Royal College of Physicians 2007 

12
 From 1 August 2009, junior doctors became subject to the EWTD which limited their working week to 48 hours. In 

choosing to opt-out of the EWTD, junior doctors may not work more than a 56 hour week. 
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employer’s interests. Several NHS Trusts (" ) submitted to the CCP that this duty of fidelity 

placed a restriction on consultants’ ability to work in their non-contracted hours for other 

providers of NHS funded services if, as a result of working for other providers, the main 

employer of the consultant would be denied income and would therefore be harmed. (We 

discuss in paragraphs 80 to 89 the restrictions that Trusts are placing on consultants consistent 

with this interpretation of the duty of fidelity.) 

35. One NHS Trust (" ) commented that as the consultant contract did not contain an express 

provision permitting consultants to work for competing providers of NHS-funded services, the 

ability of consultants to undertake this work was subject to the duty of fidelity. (We discuss the 

extent to which consultants’ work for other providers of NHS-funded services is covered by the 

consultants’ contract in paragraphs 69 to 79.) 

36. The NHS Confederation submitted a paper prepared by NHS Employers which acknowledged the 

implied duty of fidelity owed by employees. However, it also highlighted the express terms in 

the consultants’ contract regarding the ability to work for other providers. It stated that ‘there is 

a clear tension between the implied duty [of fidelity] and the express duties [set out in Schedule 

9 of the consultant contract]’.  

37. The British Medical Association (BMA) told us in its initial submission that it had received legal 

advice that the consultant contract did not preclude consultants from undertaking private 

practice13, even for a competing organisation. However, its advice was that the position is less 

clear where the consultant’s private practice work involved managerial or strategic advice for 

third parties that may be in competition with the consultant’s NHS employer. 

38. An independent provider of healthcare services (" ) provided a copy of its legal advice about 

the application of the duty. The provider’s view, based on this advice, was that given the long-

standing practice of NHS consultants being permitted to work for other employers in their non-

contracted hours, it would be difficult for NHS employers to justify restrictions on the basis that 

consultants owe a general duty of fidelity to their employer. The same independent healthcare 

provider also commented that it was not the consultant’s decision to provide services to 

independent providers that results in their employing Trust receiving less income, rather it was 

the patient’s choice of hospital that determined the level of income received by an NHS trust or 

an independent provider of services to NHS patients. 

39. Case law arising from the courts’ consideration of possible breaches of the duty of fidelity 

indicates that a highly skilled employee who undertakes work for a competitor in his or her 

spare time may be in breach of their duty of fidelity. Preventing an employee from working for a 

competitor, however, may also constitute an unfair restraint of trade.14 A restraint of trade is 

unenforceable unless it is reasonable having regard to the interests of the parties concerned and 

the public interest. 

                                                           
13

 Private Practice is defined by the BMA as those services defined in the consultants’ contract as “Private Professional 
Services” (see paragraph  63 below) on behalf of other parties (NHS employers or otherwise) even if this means that the 
consultant is carrying out Private Practice on behalf of competing organisations. 
14

 The common law doctrine of restraint of trade relates to the enforceability of contractual restrictions which prevent, or 
set some limits on, an employee working for a competitor. 
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40. The precise balance between the duty of fidelity and restraint of trade will depend on the facts 

in each case. Case law indicates that the extent of the duty will vary depending on factors 

including the skills held by the particular consultant and whether they hold confidential 

information of their employer. It is clear, as the range of submissions received suggests, that 

there is uncertainty surrounding how the duty of fidelity applies to consultants working in their 

non-contracted hours for other providers of NHS-funded services. As far as the CCP is aware, 

there is no case law examining this issue. 

41. NHS employers, when considering their ability to enforce restrictions on consultants’ use of their 

non-contracted hours to work for other providers of NHS-funded services under the duty of 

fidelity, need to take into account not only the restraint of trade issue identified above, but also 

their obligations under the Principles and Rules and ensure that they behave in a manner which 

is reasonable. We discuss this in paragraphs 168-196. 

Considerations relating to patient safety 

42. Patient safety is clearly of paramount importance and during the course of this study a number 

of parties have advanced reasons related to patient safety as the basis for imposing restrictions 

on how consultants use their non-contracted hours. The following paragraphs outline 

consultants’ general obligations in relation to patient safety and sets out how patient safety 

issues should be taken into account in the context of a consultant wishing to work for an ISTC in 

addition to their main NHS employer. 

General Medical Council (GMC) guidance - Good Medical Practice 2006  

43. GMC guidance on good medical practice places a number of obligations on doctors in relation to 

patient safety. Paragraph 1, for example, requires doctors to ‘make the care of their patients 

their first concern’.  

44. Paragraphs 43-45 state that: ’You must protect patients from risk of harm posed by another 

colleague’s conduct, performance or health. The safety of patients must come first at all times. If 

you have concerns that a colleague may not be fit to practise, you must take appropriate steps 

without delay, so that the concerns are investigated and patients protected where necessary. 

This means you must give an honest explanation of your concerns to an appropriate person from 

your employing or contracting body, and follow their procedures.  If there are no appropriate 

local systems, or local systems do not resolve the problem, and you are still concerned about the 

safety of patients, you should inform the relevant regulatory body. If you are not sure what to 

do, discuss your concerns with an impartial colleague or contact your defence body, a 

professional organisation, or the GMC for advice. If you have management responsibilities you 

should make sure that systems are in place through which colleagues can raise concerns about 

risks to patients, and you must follow the guidance in “Management for Doctors”’. 

45. Paragraph 6 refers to patient safety but relates to concerns by doctors that the safety of their 

patients is being compromised by factors external to their immediate care such as inadequate 

premises, equipment, other resources, policies or systems. It obliges doctors to raise concerns to 

address such issues. 
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46. Where a complaint is made regarding a doctor’s compliance with GMC guidance, and the GMC 

finds that there has been a serious or persistent breach, the GMC will take action which may 

include suspension and deregistration. 

47. The BMA has recently produced guidance on whistle-blowing which further reinforces the 

professional obligation to raise issues around patient safety contained in the GMC guidance. 15 

The advice encourages doctors to bring to their employers’ attention wrongdoing at work. This 

might include systemic failings that result in patient safety being endangered eg poorly 

organised emergency response systems, or other failings such as inadequate/broken equipment, 

poor quality of care, malpractice, illness that may affect a doctor’s ability to practise in a safe 

manner, substance and alcohol misuse affecting ability to work and negligence.  

Revalidation 

48. A new revalidation system for doctors is being established in response to concerns raised by the 

Shipman Inquiry16, and the inquiries into the conduct of a number of other doctors. The Report 

ƻŦ ǘƘŜ /ƘƛŜŦ aŜŘƛŎŀƭ hŦŦƛŎŜǊ ŦƻǊ 9ƴƎƭŀƴŘΩǎ ²ƻǊƪƛƴƎ DǊƻǳǇ17 sets out the principles and next steps 

for implementing licensing revalidation in the UK. It is based on wide-ranging discussions of the 

proposals in the Government White Paper, Trust, assurance and safety - the regulation of health 

professionals in the 21st century. The report states that the assurance of the quality of the 

professional workforce is central to public confidence and patient safety. 

49. As a result, from November 2009, doctors will be required to be registered with the GMC and 

hold a licence to practise. After licensing, under a system of revalidation, doctors will be 

required to renew their licence to practise periodically. The purpose of revalidation will be to 

give patients regular assurance that doctors registered with a licence are up to date and fit to 

practise.  

50. The process of revalidation will involve two strands: relicensing (confirming that doctors practise 

in accordance with the GMC’s generic standards) and recertification (confirming that doctors on 

the specialist and GP registers conform with standards appropriate for their specialty of 

medicine). 

ISTC Human Resources Framework 

51. The GMC guidance summarised above places general obligations on doctors in relation to 

patient safety, while the licensing and revalidation system provides extra confidence regarding 

the quality of the professional workforce. These are, clearly, not specific to consultants’ use of 

their non-contracted hours. The ISTC Human Resources (HR) Framework (agreed between the 

Department, NHS Employers and staff representatives, including the BMA and UNISON), 

however, discusses the circumstances in which NHS consultants can work for ISTCs, particularly 

                                                           
15

 Whistleblowing - advice for BMA members working in NHS secondary care about raising concerns in the workplace (June 
2009) 
16

 Shipman Inquiry: Fifth Report, Safeguarding Patients:  Lessons from the past - proposals for the future (9 December 

2004) 

17
 23 July 2008 
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in their non-contracted hours.  It states that consultants will be able to work for ISTC providers 

where ‘the NHS employer and the independent sector provider have satisfied themselves that 

this additional work will not compromise patient or employee safety’. 

52. It also states that ‘when asked to approve a change of job plan or otherwise to support 

employee deployment of non-contracted hours, NHS Trusts are expected to take into account 

the potential impact of the proposed independent sector work on patient safety, employee 

health and safety and the employee’s NHS duties’. It goes on further to say that ‘it will be for the 

NHS Trust employer and the independent sector provider, in consultation with the prospective 

employee, and where requested their representative, to agree the specific arrangements about 

how the individual will work and how the accountability for the integrated job plan or 

description will look. Particular consideration will have to be given to monitoring actual hours of 

work and to developing a mechanism to share information on hours worked to ensure patient 

and staff safety and compliance with working time regulations’.   

53.  Rather than giving rise to any new obligations, the ISTC HR framework provides a mechanism 

through which patient safety issues can be considered in the context of a consultant working for 

an ISTC as well as their NHS employer. We discuss possible patient safety benefits associated 

with restrictions on consultants’ use of their non-contracted hours in paragraphs 140 to 143. 

Other factors 

54. Other factors that have come to our attention as possibly affecting consultants’ ability to for 

other providers of NHS funded services include: 

• the need for consultants to have an NHS position to maintain their professional 

standing; 

• the ancillary benefits provided to consultants by their NHS trust employer, such as 

pensions, paid holidays and sick pay; and 

• the opportunities for education and training of consultants provided by NHS employers. 

55. In our view, these factors do not restrict consultants’ ability or willingness to work in their non-

contracted hours for other providers of NHS-funded services, but are relevant to whether 

consultants would be willing to work full-time for independent sector providers of NHS-funded 

services. (We discuss this further in paragraph 117.) They also indicate that in some cases there 

may be an inequality of bargaining power between consultants and Trusts arising from the 

advantages to consultants of working for NHS organisations.  

¢I9 bI{ /hb{¦[¢!b¢{Ω CONTRACT 

56. The NHS consultants’ contract plays an important role in setting out the rights and obligations of 

consultants to their NHS employer. As a result, it is key to any understanding of restrictions on, 

and the ability of, consultants to work for other providers of NHS-funded services in addition to 

their main NHS employer. The following paragraphs set out the key provisions of the contract 

relevant to this study and discuss the impact of these contractual provisions on the ability of 

consultants to work for other providers of NHS-funded services during their non-contracted 

hours. 
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57. The current NHS consultant contract for England was introduced on  20 October 2003, and was 

last updated on 1 April 2008. More than 90 per cent of consultants are party to the 2003 

contract. The contract has no fixed term and continues, subject to any variation, until it is 

terminated by one of the parties (i.e. an NHS employer or a consultant). The contract may be 

terminated by the consultant or employer on three months’ notice. 

58. The contract may be varied through negotiation between the BMA,  NHS Employers and the 

Department of Health, and subsequent approval by the Secretary of State. It does not appear 

that there is much scope for individual NHS employers and consultants to negotiate 

amendments to the standard form contract. We did not receive any evidence of this occurring, 

and the contract is not structured to allow for such individually negotiated terms. One 

Foundation Trust (" ), however, did refer to the possibility of Foundation Trusts negotiating 

their own contracts with consultants. 

59. The 2003 contract introduced a new system for organising a consultant’s working week. The 

basic contract for a full-time consultant is ten four-hour PAs per week. Any work conducted 

outside these contracted hours are generally referred to as non-contracted hours.18 PAs are 

separated into four types: 

(i) direct clinical care, including emergency duties and on-call work, operating sessions, 

ward rounds and outpatient clinics; 

(ii) supporting professional activities, including training, continuing professional 

development, teaching, audit, job planning and appraisal; 

(iii) additional NHS responsibilities, such as serving as a Caldicott guardian, clinical 

governance lead, postgraduate dean, clinical tutor, medical director, clinical director 

or lead clinician; and 

(iv) external duties, which may include certain work for the General Medical Council, as 

well as what the Department of Health describes as reasonable quantities of work 

for the royal colleges in the interests of the wider NHS.19 

60. Trusts can contract separately for additional PAs where a consultant has regular, additional 

duties that cannot be contained within a standard ten PAs per week. The NHS also has first call 

on a consultant’s time. In order to be eligible for pay progression, consultants must offer their 

trust one extra PA per week before undertaking paid clinical work during their non-contracted 

hours. This requirement does not apply to consultants already working 11 or more PAs per 

week. (As set out in paragraph 32, it appears that the average consultant is already working 

11 PAs per week.) 

61. Mandatory job planning for consultants is a fundamental component of the contract. A job plan 

is designed to be a prospective agreement that sets out a consultant’s duties, responsibilities 

and objectives for the coming year. The aim of the job planning process is to enable a consultant 
                                                           
18

 Non-contracted hours can be worked at anytime of the day outside of hours contracted to work for a consultant’s 
employing Trust. Generally, PAs for a Trust will be worked during 7am-7pm (excluding PAs relating to emergency or on-call 
work which are outside these hours). Non-contracted hours may still fall within 7am to 7pm on weekdays or outside these 
hours. 
19

 See definitions in consultants’ contract under ‘external duties’. 
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and NHS employer to prioritise work better, agree how a consultant can most effectively support 

the objectives of the NHS, and how the NHS employer can support a consultant in this.20 

62. The contract does not preclude consultants from providing services outside their contract, 

indeed it specifically provides for this. The contract defines two broad types of work that NHS 

consultants might undertake in addition to their contractual duties: 

(a) Private Professional Services (also referred to in the contract and in this section as 

‘private practice’); and 

(b) Fee Paying Services. 

63. Private Professional Services are defined as: (i) the diagnosis and treatment of patients by 

private arrangement (excluding Fee Paying Services), including where these services are 

provided to private patients in NHS hospitals; and (ii) work in the general medical, dental or 

ophthalmic services as a provider of ‘personal medical services’. 

64. Fee Paying Services are defined as any paid professional services which are not Private 

Professional Services (whether carried out for the consultant’s employer or for a third party) and 

which are not part of, or incidental to, the duties of the consultant under the contract. Fee 

Paying Services can include paid work for public providers or commissioners of health care 

services. Schedule 10 of the contract elaborates on what may constitute Fee Paying Services. Fee 

Paying Services include, for example, work for coroners or for life insurance purposes rather 

than day-to-day clinical practice. 

65. We discuss below (see paragraphs 69 to 79) whether consultants’ work for other providers of 

NHS funded services might be regarded as either Private Professional Services or Fee Paying 

Services. However, prior to this we discuss the obligations and restrictions that the contract 

places on consultants undertaking Private Professional Services or Fee Paying Services. 

66. Schedule 9 of the contract provides that consultants can undertake Private Professional Services 

or Fee Paying Services provided that: 

• the consultant discloses his or her private commitments; 

• where there is an actual or potential conflict of interest, NHS commitments take 

precedence over private work; and 

• the provision of Private Professional Services or Fee Paying Services for other 

organisations does not: (i) result in detriment of NHS patients or services; or (ii) 

diminish the public resources that are available for the NHS. 

67. Schedule 9 indicates that it should be read in conjunction with the Code of Conduct for Private 

Practice. This sets out the recommended standards for best practice for NHS consultants in 

England in relation to private practice, and builds on the structure for managing consultants’ 

activities in private practice that is set out in Schedule 9. The Code indicates that: 

‘NHS consultants and NHS employing organisations should work on a partnership basis to 

prevent any conflict of interest between private practice and NHS work. It is also important 
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 Job Planning: Standards of best practice (Department of Health, April 2003)  
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that NHS consultants and NHS organisations minimise the risk of any perceived conflicts of 

interest although no consultant should suffer any penalty (under the code) simply because 

of a perception.’ 

68. Schedule 12 of the contract additionally provides that consultants must declare all outside 

financial interests and relationships where these may result in a conflict with the employing 

organisation. 

Relevance of contractual provisions ǘƻ ŎƻƴǎǳƭǘŀƴǘǎΩ ǿƻǊƪ ŦƻǊ other providers of NHS-funded 

services 

69. We considered whether consultants’ work for other providers of NHS-funded services 

constitutes Private Professional Services or Fee Paying Services as referred to in the NHS 

consultants’ contract, and as a result, whether the obligations and constraints discussed in 

paragraphs 59 to 68 also apply to consultants’ work for other providers of NHS-funded services 

during their non-contracted hours. 

70. As set out in paragraph 63, Private Professional Services are defined in the contract with 

reference to ’diagnosis and treatment by private arrangement’ and refer to the treatment of 

private patients within NHS facilities. In our view a consultant providing NHS-funded services to 

patients for another employer would not constitute ‘diagnosis and treatment by private 

arrangement’. This is because NHS-funded services are not, as we understand it, arranged 

privately between the consultant and patient. 

71. Other provisions of the contract suggest that Private Professional Services can include work for 

other NHS organisations. Schedule 6, paragraph 1, states that: ‘Where a consultant intends to 

undertake remunerated clinical work that falls under the definition of Private Professional 

Services other than such work specified in his or her Job Plan, whether for the NHS, for the 

independent sector, or for another party, the provisions in this Schedule will apply’. The phrase 

’whether for the NHS’ implies that Private Professional Services are capable of being provided 

for the NHS. This wording, though, refers back to the definition of ‘Private Professional Services’, 

which, as we set out in the previous paragraph, is not clear as to its application to consultants’ 

work for other providers of NHS funded services. 

72. Fee Paying Services are defined very broadly in the consultants’ contract as ‘any paid 

professional services which are not Private Professional Services and which are not part of or 

incidental to the duties of the consultant under the contract’ (see paragraph 64). Consultants’ 

work for other providers of NHS-funded services could fall within the scope of Fee Paying 

Services as it constitutes paid professional services that are not part of or incidental to the duties 

of the consultant under the contract. However, this type of work is not listed in Schedule 10 of 

the contract, which elaborates on what may constitute Fee Paying Services. 

73. BMA guidance to consultants states that ‘the Consultant Contract does not expressly exclude 

competition or limit the consultant from undertaking Private Practice21 on behalf of other parties 

                                                           
21

 Including NHS work for providers competing with their employing Trust (although this may not extent to management 
roles within alternative providers of NHS-funded services).  
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(NHS employers or otherwise)’. The NHS Confederation submitted a paper prepared by NHS 

Employers which assessed the restrictions placed on consultants under the contract. The paper 

referred to the fact that, in day-to-day terms, ‘treatment of patients by private arrangement’ in 

the definition of Private Professional Services has been interpreted as including NHS-funded 

services provided by independent sector organisations. The paper went on to say that, on the 

basis of how the contract has been interpreted in practice, there is an argument that the BMA’s 

view is correct, but that they were also aware of contrary arguments. 

74. In our view, there is considerable uncertainty as to whether the provision of services by 

consultants to alternative providers of NHS-funded services is within the scope of the current 

contract’s existing provisions. When the contract was negotiated in 2003 the policy of 

developing a plurality of providers of NHS-funded services had not developed to the point it has 

today (see paragraphs 25 to 27), and subsequent variations to the contract have not directly 

dealt with this issue. 

75. If consultants’ work for other providers of NHS-funded services were to fall within the scope of 

Private Professional Services or Fee Paying Services, it would provide greater certainty that 

consultants’ were able to work for other providers of NHS-funded services during their non-

contracted hours subject to the obligations and restrictions contained in the contract since the 

contract would expressly contemplate that event.  

76. As noted in paragraph 66, Schedule 9 of the contract provides that consultants can undertake 

Private Professional Services or Fee Paying Services provided that this does not result in 

detriment of NHS patients or services or diminish the public resources that are available for the 

NHS. These restrictions are entirely logical in their application to the provision of services by 

consultants to private patients. We considered whether work for other providers of NHS funded 

healthcare services could result in such a detriment or diminish the public resources that are 

available for the NHS.  

77. An independent sector provider (" ) argued that NHS resources are not diminished by a 

consultant’s choice of how to use non-contracted hours. It also said that if a Trust induced a 

consultant to withdraw from independent sector work during non-contracted hours, then 

(assuming the Trust would not itself use the non-contracted hours in question), the resources 

available to the NHS would be diminished.  

78. In our view, if a consultant carries on NHS work for independent sector providers during that 

consultant’s non-contracted hours there is no detriment to detriment to NHS patients. If an NHS 

patient chooses to be treated by a consultant working at an independent sector facility providing 

NHS-funded services rather than at an NHS Trust, that Trust could receive less revenue as a 

result, but this does not diminish the public resources that are available to the NHS overall, since 

the consultant is carrying on NHS work whether the patient is treated at an independent sector 

facility or at an NHS Trust. Accordingly, if NHS work by a consultant for independent sector 

providers during that consultant’s non-contracted hours is within the scope of the contract 

(being Private Professional Services or Fee Paying Services), the effect of these contractual 

restrictions is limited because the public resources available to the NHS overall are not 

diminished.  
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79. If consultants’ work for other providers of NHS-funded services falls outside the scope of the 

contract, it does not follow that it is not permitted at all. Rather the provisions of schedule 9 do 

not apply. Instead, implied terms, such as the duty of fidelity, are applicable. The duty of fidelity 

cannot be applied in isolation, however. The doctrine of restraint of trade (see paragraph 39 

above) is relevant, along with government policy such as the Principles and Rules. We take this 

into consideration in discussion of recommendations at paragraphs 178 to 196 below.  

TRUST-SPECIFIC RESTRICTIONS 

80. During the study we identified a number of restrictions being placed by individual Trusts on 

consultants’ work for other providers of NHS-funded services during their non-contracted hours. 

These restrictions generally fell into one of two categories: first, explicit restrictions on working 

for other providers of NHS-funded services; and second, measures designed to discourage 

consultants from working for other providers of NHS-funded services.22 

81. We received evidence relating to 60 individual NHS Acute and Foundation Trusts. Of these, 41 

Trusts placed some form of restriction on their consultants’ use of their non-contracted hours. A 

further 10 Trusts did not impose restrictions, while the situation in relation to the remaining 

nine Trusts was not clear. 

82. Explicit restrictions drawn to our attention were as follows: 

a. Four Trusts23 [" ] informed their consultants that they would not be allowed to work 

non-contracted hours for other providers of NHS-funded healthcare services either on 

certain specified programs (eg the Extended Choice Network), or in some cases, under 

any arrangement. 

b. Two Trusts [" ] refused consultants’ individual requests to work non-contracted hours 

for another healthcare service provider.24 

c. A Trust [" ] wrote to consultants to tell them that by accepting employment from the 

Trust, all employees had made a covenant that they would not co-operate with any third 

party to enable them to secure any service provision which would consequently be lost 

by the hospital. 

d. Three Trusts [" ] contacted independent sector providers to inform them that they 

were not prepared to 'release' their consultants to work non-contracted hours either 

generally or for that provider. 

                                                           
22

 One organisation representing clinicians (including consultants) in a specific field of medicine [" ] told us that it 
recommended to its members and other consultants that they did not carry out NHS work for other providers in their non-
contracted hours unless certain conditions relating to pay and other working conditions were satisfied. Our study is 
primarily concerned with restrictions placed on consultants by employing trusts and therefore, whilst we noted the points 
made by this organisation with interest, they were not directly relevant to our study.  
23

 As stated these examples are not held out as being representative of most Trusts in England. 
24

 In one case the Trust took legal advice on its options for dealing with the consultant, including whether the Trust could 
discipline the consultant, dismiss the consultant, withdraw the consultant from clinical excellence awards, make the 
consultant redundant or move the consultant to an alternative position within his specialty. 
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e. A Trust [" ] asked a consultant to sign a letter promising not to undertake non-

contracted hours work for another provider. The consultant was informed that failure to 

sign the letter will be deemed to be gross misconduct. 

83. Two Trusts [" ] told us that in principle they were opposed to consultants employed by them 

being permitted to work for rivals.  

84. Mechanisms used by Trusts to discourage consultants from working their non-contracted hours 

for other providers of NHS-funded services, but that do not explicitly ban them from doing so, 

that were drawn to our attention were as follows: 

a. Three Trusts [" ] wrote to all consultants explaining that working non-contracted hours 

for a competitor might put them in a conflict of interest with their employer. 

b. Three Trusts [" ] wrote to their consultants to tell them that any reduction in patient 

numbers that occurred as a result of their working non-contracted hours for another 

provider would risk causing redundancies amongst medical staff. 

c. Three Trusts [" ] wrote to their consultants to urge them to recognise that, whilst they 

would be within their rights to work non-contracted hours for another provider, this 

would endanger the Trust’s plans to build new medical facilities. 

d. Nine Trusts [" ] told consultants that they had a duty to ask for permission from their 

Chief Executive before agreeing to work non-contracted hours for another provider. In 

these cases, the Trust often indicated that it would make a decision based on the 

material impact on the income and business of the Trust. Consultants from two of these 

Trusts [" ] told us that restrictions were in place on any work that ‘compromised 

activity at the Trust’. 

e. A Trust [" ] asked its consultants whether they had any interest in working non-

contracted hours on the Extended Choice Network. Some consultants told us that they 

believed that such a confirmation would have had a negative impact on their career 

progression and chances of receiving a Clinical Excellence Award. 

85. The most common restrictions, based on submissions to the CCP25, involved a Trust restricting 

the ability of its consultants to work for independent sector providers of NHS-funded services. 

However, some restrictions also related to consultants working for other NHS organisations 

providing NHS-funded services. 

86. Two Trusts [" ] imposed restrictions that prevented consultants from working non-contracted 

hours for services commissioned by practice-based commissioners. [" ] PCT told us that it was 

concerned that restrictions on consultants’ use of their non-contracted hours would inhibit the 

ability of practice based commissioners to commission services. In addition, a consultant [" ] 

wrote to us to explain that his employing Trust [" ] placed restrictions on consultants working 

for a nearby independent provider of NHS-funded services [" ]. 
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87. The scope of the restrictions imposed by Trusts vary. Some restrictions are quite broad, while 

others apply to non-contracted hours work involving patients in a particular geographic area. For 

example, in [" ] we understand the local Trusts are willing to allow consultants to work non-

contracted hours on certain initiatives (eg local initiatives to reduce waiting lists), but not others 

(eg [" 26] – an initiative commissioned by [" ] PCTs and operated by [" ] aimed at creating 

additional capacity and providing patients in the area with more choice). 

88. Similarly, we were provided with evidence of Trusts restricting their consultants from working 

non-contracted hours for independent providers of NHS-funded services to patients within the 

Trust’s catchment area. In each case, the Trust explained that only this activity was in 

competition with the Trust. The Trusts would grant permission to consultants to work non-

contracted hours for the same provider, in the same scheme, providing they could be assured 

that the consultant will not treat patients that would otherwise choose to be treated at the 

Trust. 

89. Finally, some restrictions relate to the role that the consultant may have with an alternative 

provider. For example, at least five Trusts [" ] told their consultants that while working their 

non-contracted hours in non-management roles would probably not represent a conflict of 

interest, any management role would represent a conflict and the consultant would be in breach 

of his or her duty of fidelity and this would consequently be potentially incompatible with 

continued employment by the Trust. 

90. Various reasons were given by NHS Trusts for imposing restrictions on consultants’ use of their 

non-contracted hours. In a number of cases, Trusts relied, at least in part, on the duty of fidelity 

discussed in paragraphs 35 to 40 as the legal basis for imposing restrictions. Reasons advanced 

by Trusts for imposing restrictions included: 

a. to prevent the Trust losing volume and revenue to a competing provider of NHS-funded 

services (explicitly stated in eleven cases); 

b. to protect patient  safety (explicitly stated in eight cases); 

c. to prevent distortions to competition or anti-competitive behaviour (explicitly stated in 

eight cases), by: 

i. eliminating the possible incentive of a consultant (who might gain personally 

from the success of the independent provider) from referring patients for NHS-

funded treatment at the independent provider, rather than at the Trust; 

ii. eliminating the possible incentive for a consultant (who might gain personally 

from the success of the independent provider) to use confidential information 

obtained within their role at a Trust when working on an independent providers 

bid for NHS tender; 

iii. eliminating the possible incentive for a consultant (who might gain personally 

from the success of the independent provider) to facilitate collusion between 

the Trust and an independent provider; 

d.  compensate for other ‘level playing field’ issues (explicitly stated in two cases); and 
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e. to ensure consistency between the NHS and other professions and industries (explicitly 

stated in two cases). 

91. We discuss these reasons further in our consideration of the potential benefits arising from 

restrictions on consultants’ use of their non-contracted hours. 

ASSESSMENT OF RESTRICTIONS UNDER THE PRINCIPLES AND RULES 

92. This section provides our assessment of the restrictions discussed in the previous section under 

the Principles and Rules. In undertaking this assessment27, we: 

 first, identify the specific Principles and Rules that are relevant to our assessment; 

 second, assess whether the restrictions give rise to any costs to patients or taxpayers; 

 third, consider whether the restrictions give rise to any benefits to patients or taxpayers; 

and 

 finally, conclude on whether the restrictions are likely to breach the Principles and Rules. 

PRINCIPLES AND RULES RELEVANT TO OUR ASSESSMENT 

93. We have identified the following Principles and Rules as relevant to our assessment of 

restrictions on consultants’ use of their non-contracted hours: 

 Principle 4: Commissioners and providers should foster patient choice and ensure that 

patients have accurate and reliable information to exercise more choice and control 

over their healthcare. 

 Principle 4, Rule 2: Providers, referrers and commissioners of NHS-funded services must 

not restrict choice via collusive behaviour or any other action.  

94. To the extent that restrictions on consultants’ use of their non-contracted hours have the effect 

of limiting patient choice, then these restrictions would be inconsistent with the Principles and 

Rules. As set out in paragraph 6, in assessing the compatibility of restrictions with the Principles 

and Rules we first examine the impact on patient choice and the extent of the cost imposed on 

patients and taxpayers as a result of any limitation on choice, and balance against this any 

benefits to patients and taxpayers that may arise from that limitation.28 

95. We also considered whether Principles 2 and 3 were relevant to our assessment. These state: 

 Principle 2: Providers and commissioners must co-operate to ensure that the patient 

experience is of a seamless health service, regardless of organisational boundaries, and 

to ensure service continuity and sustainability. 

 Principle 3: Commissioning and procurement must be transparent and non-

discriminatory. 

                                                           
27

 This is consistent with the approach set out in our draft Interim Conduct Guidelines even though this study is not in 

response to a conduct complaint. 
28

 This is broadly consistent with the analytical framework which would generally apply under the Competition Act 1998 or 
Article 81 EC which involves assessing countervailing efficiencies once it has been established that a restriction gives rise to 
competition concerns. 
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96. An independent sector provider (" ) told us that NHS Trusts, in not allowing their consultants to 

work for independent sector providers, were not cooperating as required under Principle 2, and 

that this meant that the other providers of NHS-funded services had to employ specialists from 

overseas. These specialists were unfamiliar with NHS processes, and this raised issues 

concerning continuity of care consistent with the provisions of Principle 2. It said that in its view 

continuity of care related as much to the ongoing availability of consultants for follow-up 

treatment as it does to a seamless care pathway. It could be argued that consultants recruited 

from outside the geographical area might face similar challenges.  

97. While we consider there is some merit in this argument, we do not consider that the meaning of 

continuity of care under Principle 2 extends to one provider being held responsible for the ability 

of another provider to ensure that the same consultants are available to treat the same patients 

over the care period. In our view, the continuity of care provision refers to the continuity of a 

service or number of services, and not the provision of that service by the same individual health 

professional over a period of time.  

98. We also considered whether NCH Restrictions might be inconsistent with Principle 3. [" ] told us 

it was aware of commissioners discriminating in favour of NHS providers due to the greater 

certainty that they would have access to consultants compared to independent sector providers 

that would be relying on consultants’ non-contracted hours, which might be disrupted as a result 

of Trust-imposed restrictions. In our view, however, when a commissioner selects the provider 

best able to supply the required services there is no discrimination on the part of the 

commissioner contrary to Principle 3. The issue described here is one possible effect of the 

restrictions rather than itself being behaviour that is inconsistent with the Principles and Rules. 

COSTS TO PATIENTS AND TAXPAYERS OF RESTRICTIONS hb /hb{¦[¢!b¢{Ω ¦{9 OF THEIR 

NON-CONTRACTED HOURS 

99. For costs to patients or taxpayers to arise from restrictions on consultants’ use of their non-

contracted hours, three conditions need to be satisfied: 

(i) the restrictions need to be effective in influencing consultants’ behaviour; 

(ii) potential providers of NHS-funded healthcare services are prevented, delayed or 

otherwise impeded from providing those services as a result of these restrictions; and 

(iii) the lack of entry by these providers of healthcare services imposes a cost on patients 

and/or taxpayers, in the form of reduced choice for patients and commissioners 

(consistent with Principle 4 and Principle 4, Rule 2)  and/or adverse effects on quality 

and efficiency, including an adverse impact upon the price paid by commissioners for 

tendered services.  

100. In the following paragraphs we discuss each of these three conditions in relation to the Trust 

specific restrictions that are discussed in paragraphs 80 to 90.  
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Effectiveness of restrictions ƻƴ ŎƻƴǎǳƭǘŀƴǘǎΩ ǳǎŜ ƻŦ ǘƘŜƛǊ ƴƻƴ-contracted hours 

101. Two forms of Trust specific restriction were identified in paragraphs 80 to 90: explicit 

restrictions and measures designed to discourage consultants from working with other providers 

of NHS-funded services. 

102. In relation to explicit restrictions, the evidence that we have seen during this study indicates 

that these are effective in constraining the behaviour of consultants in terms of their working for 

other providers of NHS-funded services. That is, consultants pay attention to the restrictions, 

and they are not, in general, ignored or bypassed. We were informed of a number of cases [" ] 

where consultants withdrew their offer to work non-contracted hours for an alternative provider 

as a result of a restriction that was imposed by their Trust. In another case [" ] a consultant 

resigned from his Trust to work for a competing healthcare provider as a result of being unable 

to overcome the restrictions imposed by the Trust. 

103. There are, however, some examples of consultants together resisting the imposition of these 

restrictions. For example, a consultant from [" ] told us that a Trust withdrew a restriction on 

working for a competing healthcare service provider when a large group of consultants 

specialising in a particular area [" ] wrote a letter asking the Chief Executive to reconsider. But, 

this seems to be the exception rather than the rule in relation to explicit restrictions. 

104. In relation to measures designed to discourage consultants from using their non-contracted 

hours to work for other providers of NHS-funded services, the evidence of their effectiveness is 

more equivocal. In some cases, discouragement has been sufficient to restrict individual 

consultants (eg [" ] where a consultant was unwilling to ask permission from the Chief 

Executive of his employing Trust). In another case, this type of measure deterred enough 

consultants to force a provider in [" ] to post no capacity on the Choose and Book system for 

certain specialties. 

105. In other cases, consultants submitted that their Trust tried to discourage them from working 

in non-contracted hours for competing providers (eg through letters informing of possible 

redundancies associated with lost revenue) but did not go beyond this, for example, by requiring 

the consultant to give up existing commitments to work non-contracted hours for competing 

providers.  

106. While some Trusts currently appear to be unwilling to go beyond a strategy of discouraging 

consultants from working for other providers of NHS-funded services in their non-contracted 

hours, this has been sufficient, in numerous cases, to restrict consultants’ use of their non-

contracted hours. This is perhaps unsurprising given that there is in some circumstances an 

inequality of bargaining power between Trusts and consultants arising from the importance to 

consultants of working for Trusts (see paragraph 54). This inequality of bargaining power means 

that discouragement can be a powerful tool. 

107. In conclusion, the evidence we have seen indicates that, overall, individual Trusts are able 

effectively to restrict the ability of the consultants they employ from working their non-

contracted hours for other NHS-funded healthcare service providers through Trust-specific 

actions that include both explicit restrictions and discouragement. 
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Impact of restrictions on potential providers of NHS-funded services 

108. In the following paragraphs we assess the effect on potential providers of NHS-funded 

services of the restrictions imposed by individual Trusts on consultants’ use of their non-

contracted hours. We consider, first, restrictions on consultants providing clinical services, and 

second, restrictions on consultants providing management services. 

Effect on ǇǊƻǾƛŘŜǊǎΩ ŀŎŎŜǎǎ ǘƻ clinical services 

109. For the restrictions imposed by Trusts to delay, prevent or otherwise impede alternative NHS-

funded healthcare service providers, these other service providers must be reliant on access 

to locally-based NHS consultants and be unable to access sufficient, suitable consultants or 

specialists from elsewhere. Evidence on this issue has come in two forms: first, evidence of 

the availability and suitability of alternative non-NHS consultants; and second, evidence of the 

actual effect on other service providers of the restrictions that we have observed. 

110. In seeking evidence for this study, we asked NHS organisations and others for their views on 

the availability of alternative consultants to conduct the work that certain NHS consultants 

were restricted from undertaking. The responses are summarised below, along with the CCP’s 

conclusions on the matter. 

Need for access to consultants 

111. [" ] SHA regarded access to NHS consultants as vital in order for independent sector 

providers to compete effectively. [" ] SHA told us that in its view, it was hard to see, at this 

time how non-NHS providers could attract clinical resources (consultants) in sufficient 

quantity should their ability to use non-contracted hours be removed. A Trust in a semi-rural 

area [" ] told us that an independent provider of NHS-funded services would have no 

alternative sources of consultants if it were unable to agree terms for the non-contracted 

hours of consultants working at the Trust. 

112. An independent sector provider [" ] submitted that in some cases where it encountered NCH 

restrictions, there were still enough co-operative Trusts in the area for it to access sufficient 

consultants for its business. In other cases it has been forced to withdraw from certain ECN 

activity or not post capacity on Choose and Book due to a lack of access to NHS consultants. It 

also submitted that the number of restrictions would increase if the Department or Monitor 

were to endorse their use as this would remove much of the uncertainty which at present 

discouraged some Trusts from imposing such restrictions. The BMA also told us that it was 

concerned that the number of Trusts that apply restrictions will grow if the existing 

restrictions are seen to be supported. 

Availability of newly qualified consultants 

113. An independent sector provider [" ] told us that it had experienced difficulty recruiting newly 

qualified consultants (CCT29 holders) since the consultants were unlikely to receive the same 

level of support or mixture of cases that they would expect in a Trust.  
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114. More generally, the availability of newly qualified consultants for alternative service providers 

will vary over time and specialty depending on the degree to which training intakes have 

created a pool of consultants who might be available to undertake different types of work.30 

The 2007 census conducted by the Royal College of Physicians noted that there appeared to 

be increasing concern amongst senior trainees that sufficient consultant posts might not be 

available for those emerging from training but at present there was no evidence to support 

this. However, it went on to suggest that a ‘bulge’ in the consultant workforce may be 

approaching explaining that in a steady state workforce the number of trainees in each 

specialty should be approximately one sixth of the number of consultants (since training 

typically takes five years and consultants are in post for more than 30 years). The number of 

trainees currently in training substantially exceeded this ratio. 

Challenges of employing consultants from other regions or countries 

115. Two independent sector providers [" ] and [" ] identified problems of service continuity and 

emergency availability as a factor which limited the geographic area from which it could 

recruit consultants with non-contracted hours. They explained that this meant that, for them, 

recruiting consultants from more than a [" ] minute drive-time was not a feasible strategy. 

116. In addition, we were told by [" ] that providers employing specialist doctors from overseas 

would incur additional expenses since the provider may have to pay a considerable cost for 

mentoring, language classes, relocation and any induction training that is required. [" ] told 

us that during phase 1 of the ISTC programme when the additionality rule was in place, the 

cost of employing consultants from outside the NHS increased costs by [" ] per cent and [" ] 

per cent in certain cases. They also suggested there was a greater turnover of such 

consultants as they often wanted to return home within a year or two. In other cases they 

moved on to work in the NHS. 

117. Another independent sector provider [" ] told us that it had considered alternative sources of 

consultants (eg overseas specialists31) but found them to be a financially unviable option 

under the NHS tariff. This was because the volumes and patient mix generated from NHS 

patients were currently insufficient to justify full-time consultants.  

Experience from the first wave of the ISTC program regarding suitability of overseas doctors 

118. In addition to problems with the availability of non-NHS consultants, there are also potential 

issues associated with their suitability to provide NHS-funded services. The BMA submitted 

that when independent sector providers were prevented32 from employing NHS staff33 in 

Wave 1 of the ISTC programme (as a result of the policy of ‘additionality’), they became 

heavily reliant on the practice of recruiting consultants or specialists from overseas. The BMA 

raised concerns over the possible detrimental effect this may have on NHS patients’ outcomes 
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in ISTCs. It suggested that doctors trained outside the UK and with less NHS experience may 

not deliver the same standard of care as NHS consultants and that this could have serious 

consequences both clinically and financially. Similarly the Royal College of Physicians 

submitted that, in their view, there was a disparity in the competencies of UK trained doctors 

and non-UK trained doctors such that it could not be sure the quality of clinical service 

provided by other providers using non-UK trained staff was adequate. 

119. The House of Commons Health Committee report34 on phase 1 of the ISTC programme 

reported in 2006 that the policy of additionality had been seen by many as having an adverse 

effect on the quality of care. It reported that this was blamed by some on the necessary use of 

foreign-trained clinicians who, unlike the many foreign trained doctors already working in the 

NHS, had not been integrated into the system over a long period of time. By contrast, the 

newly arrived clinicians had no experience of working in the UK or in the NHS. It reported 

concerns that they might be unfamiliar with processes within the NHS, surgical techniques or 

equipment and might have language problems. It also reported that a small number came to 

the UK to work for a weekend or a few weeks and were therefore unable to follow-up, or even 

be aware of, complications. However, it was clear from the Committee’s report that the 

general absence of robust data and evidence that might allow for a reliable comparison of 

clinical standards in NHS organisations and NHS-funded ISTC prevented a clear conclusion on 

this matter to be drawn.35 

120. In its response to the House of Commons report, the Department of Health stated that the 

policy of additionality had encouraged ISTCs to increase capacity whilst preserving NHS clinical 

skills. However, it added that additionality had made integration more difficult and that as a 

result too many ISTCs were poorly integrated into the NHS. This lack of integration had limited 

the flow of innovation and best practice between the independent sector and the NHS. The 

Department explained that a relaxation of the additionality rules in phase 2 of the ISTC 

programme would be introduced in order to bring about greater professional integration.  

121. These views on the additionality policy suggest that while there are other consultants outside 

the NHS (eg overseas specialist doctors) that could potentially be recruited to undertake work 

for NHS-funded service providers, there may be quality-related disadvantages to relying on 

these doctors. This is consistent with the relaxation of the additionality rules for phase 2 of 

the ISTC programme. 

122. On the basis of the evidence set out above, the CCP concludes that for reasons relating 

primarily to cost, service continuity and emergency availability, it is unlikely that consultants 

from other regions or overseas are viable options for other providers of NHS-funded services 

operating facilities in a particular location. 
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Effect of restrictions on individual providers of NHS-funded services 

123. The following paragraphs set out the effect of the restrictions imposed by individual Trusts on 

other service providers. 

124. An independent sector provider [" ] told us that these restrictions prevented it from offering 

capacity on the Extended Choice Network (ECN, see further paragraph 19 above) with a 

subsequent lack of access to consultants forcing it to withdraw from the ECN in certain areas.   

As a result, patients in these areas had fewer providers to choose from.  

125. A consultant from [" ] [" ] told us that his practice36 had been prevented from establishing 

an NHS-funded [" ] practice at the local independent sector [" ] hospital as a result of 

restrictions imposed by the local Trust. A number of consultants from the same Trust noted 

that while refusing to allow consultants to work on ECN cases, the Trust would sub-contract 

NHS-funded work to private providers. 

126. [" ] told us that it had been unable to offer certain specialties of ECN work in [" ] and [" ] as 

a result of the restrictions put in place by the Foundation Trusts in those areas. It also 

reported that in the past NCH Restrictions meant that it had been unable to tender for central 

NHS contracts, smaller local spot purchase work37 and PCT contracts. 

127. We also received a submission from an independent sector provider [" ] stating that it had 

withdrawn from a bid for a [" ] contract because the [" ] Trust and the [" ] Trust had both 

denied access to the consultants they employed. 

128. We were told of a PCT-commissioned contract for [" ] outpatient and inpatient work valued 

in excess of £1 million which could not be undertaken by an independent sector provider, 

because that provider could not secure commitment to the contract by [" ] surgeons from 

the local Trust. The PCT submitted that it suspected consultants were discouraged by their 

Trust from undertaking work for the independent provider in their non-contracted hours. We 

have received evidence that this particular Trust [" ] discourages consultants from working 

non-contracted hours for rival providers and, notably, following the withdrawal of the private 

provider, the local Trust purchased a local independent provider unit so that it could provide 

the [" ] services itself. 

129. A group of PCTs in [" ] told us they had commissioned an ISTC scheme to create additional 

acute treatment capacity and to give patients an increased choice of provider. However, the 

PCTs reported that the independent sector provider responsible for the ISTC has been unable 

to recruit a sufficient number of local consultants working their non-contracted hours to staff 

the ISTC. The PCTs told us that the independent sector provider had advised them that 

["Trusts in the area would not support consultants who wanted to work non-contracted 

hours in the scheme and accordingly the independent sector provider decided to recruit 

additional overseas specialist doctors. The independent provider told us that in two 

specialties, it had been able to recruit consultants from within the UK [" ], but the payment 
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for travelling and accommodation fees substantially increased the cost of the service. The 

independent sector provider has continued to run the scheme.  

130. In conclusion, the CCP considers that there are either no effective substitutes or only costly 

substitutes to services provided by local NHS consultants during their non-contracted hours 

and that difficulties in accessing NHS consultants hinder entry by new service providers and 

thus limits patient and commissioner choice. 

Effect of restrictions on ǇǊƻǾƛŘŜǊǎΩ ŀŎŎŜǎǎ ǘƻ management services 

131. As previously described, a number of Trusts have sought to restrict the non-clinical roles that a 

consultant may have at an alternative provider. The most common example is that a Trust 

[" ] restricts its consultants from taking on a management or strategic role at an alternative 

provider of NHS-funded services, while allowing them to provide clinical services there. 

Similarly, some Trusts [" ] restrict consultants from holding financial interests in alternative 

providers of NHS-funded services or from participating in the tender process to win contracts 

for NHS-funded services. 

132. We recognise the importance of clinical leadership and consultant involvement in clinical 

management, including clinical governance, in order to improve services and ultimately health 

outcomes. Some independent providers [" ] have told us that consultants have the necessary 

skills and experience to make excellent managers of health services. One independent sector 

provider [" ] told us that in its view, consultant involvement in certain operational aspects of 

service delivery is important. A consultant might, for example, evaluate new equipment or 

provide expert support in liaising with an NHS commissioner. A number of providers38 told us 

that in practice it was difficult to draw a clear distinction between clinical and operational 

management. 

133. We note that to date alternative providers of NHS-funded services have attracted business 

managers without the need in all cases to recruit consultants into these roles in their non-

contracted hours. These providers have demonstrated that alternatives are available and are 

commonly used by alternative providers. Nonetheless, we can see the benefits of involving 

consultants in management and we note that it is current healthcare policy to do so39. 

Accordingly, it is our view that alternative providers of NHS-funded healthcare services should 

not be restricted from employing, consultants for management roles. Conflicts of interest may 

however arise in such situations and we deal with this further in paragraphs 178 to 196 below.  

Impact on patients and taxpayers as a result of impediments to entry for alternative service 

providers 

134. As explained in paragraphs 108 to 133 above, our assessment is that restrictions on 

consultants’ use of their non-contracted hours to provide services for other providers of NHS-

funded services affects the ability of those providers to provide NHS-funded healthcare 

services, and thus restricts patient choice. 
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135. For restrictions on entry (and thus choice) not to have an adverse effect on patients and/or 

taxpayers as a result of reducing choice and competition, each local market for the provision 

of NHS-funded acute elective care services, and any other services subject to competition in 

service provision, would have to be already as competitive as possible. There are very few 

examples of markets outside the health sector that are as competitive as possible and given 

the early stages of patient choice and competition in the NHS, we would expect that in nearly 

every local market which is subject to patient choice and competition there would be scope 

for increased choice and competition through new entry should providers (NHS or otherwise) 

be willing to enter. 

136. While we recognise that health services are different in many ways from other services, we 

would nevertheless expect increased patient choice and competition to encourage: 

 greater choice and convenience for patients; 

 greater pressure on service providers to increase quality; 

 greater innovation in service provision; and 

 more bidders for PCT contracts leading to improved services and better value for 

money. 

137. These benefits are consistent with those identified by the Department in its May 2008 

publication Framework for Managing Choice, Cooperation and Competition. 

BENEFITS TO PATIENTS AND TAXPAYERS OF RESTRICTION{ hb /hb{¦[¢!b¢{Ω ¦{E OF 

THEIR NON-CONTRACTED HOURS 

138. As explained in paragraph 10, the framework used by the CCP to assess whether the 

restrictions imposed by Trusts are consistent with the Principles and Rules is a cost-benefit 

framework. In the previous section we have concluded that the restrictions imposed by Trusts 

reduce patient choice, and accordingly give rise to costs to patients or taxpayers. We now 

consider the possible benefits of these restrictions so as to reach an overall conclusion of the 

net cost, if any, to patients and taxpayers arising from the restrictions imposed by Trusts. 

139. In conducting our benefits analysis, we have considered the potential benefits that Trusts 

claimed arose from restricting the non-contracted hours of their employed consultants. In 

doing so, we analysed whether each of the claimed benefits existed and, if so, whether they 

could be achieved in a way which did not give rise to the costs associated with any particular 

restriction. 

Patient safety 

140. A number of submissions [" ] suggested that by working for another provider in their non-

contracted hours, a consultant risked taking on an excessive workload (and possibly breaching 

the EWTD provisions relating to maximum working hours). Furthermore, concerns were 

expressed that the main employer, being the NHS Trust, could be held liable for negligence if a 

consultant worked excessive hours and did not comply with the EWTD provisions relating to 

rest periods and a patient died or was injured as a result.40 It was therefore suggested that 
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Trusts required the ability to restrict consultants from working for other service providers in 

their non-contracted hours so as to eliminate this risk to patient safety. 

141. In the responses we received there was agreement that patient safety is paramount. One 

independent sector provider [" ] submitted that the detriment to patient safety was a 

legitimate example of detriment justifying restrictions. The concern in relation to patient 

safety was that consultants should not work excessive hours or schedule their shifts in a 

manner which could adversely affect the safety of NHS patients.41 The same independent 

sector provider [" ] acknowledged that the process of determining a consultant’s job plan 

would necessarily involve consultation with the NHS employer over any significant use of non-

contracted hours for independent sector providers. 

142. To a certain extent, concerns relating to patient safety fall outside the scope of this study 

since the mechanisms for dealing with such concerns arise primarily from the operating 

environment in which consultants work, e.g. GMC Guidance - Good Medical Practice 2006 (see 

further paragraphs 42 to 53 above). We need to consider patient safety issues, however, 

because a number of organisations told us they were a legitimate benefit of NCH Restrictions. 

In addition, when Trusts prevent consultants from working for other providers of NHS-funded 

services because of concerns relating to patient safety, they are in effect imposing an NCH 

restriction, albeit stemming from the operating environment in which consultants work.  

143. In the vast majority of cases we think it likely that the protection of patient safety is a result of 

clinicians observing the obligations set out in Good Medical Practice rather than NCH 

restrictions in themselves. We agree that in exceptional cases patient safety considerations 

can form a legitimate basis for restrictions on a consultant’s use of his or her non-contracted 

hours and set out in paragraphs 172 to 177 our recommendations regarding the form that 

these restrictions should take so as to ensure that the benefits to patients of such restrictions 

outweigh any costs that might arise. 

144. In relation to Working Time Regulations, some Trusts42 told us that they should be permitted 

to impose NCH Restrictions to ensure compliance with these Regulations. We are not 

persuaded that the Working Time Regulations give rise to a need to impose NCH Restrictions. 

We understand that many Trusts routinely request their doctors to opt out of the Working 

Time Regulations in order to meet clinical need, and we agree with the view put to us by [" ] 

that a broad prohibition against consultants working for competing providers of NHS-funded 

services during their non-contracted hours, in the absence of any other measures, does not in 

itself ensure compliance with the Working Time Regulations. 

Level playing field issues 

145. A number of submissions suggested that the ability of Trusts to impose NCH restrictions 

constituted a benefit as it helped achieve a level playing field by compensating for other 

burdens associated with the Trust’s position as the consultant’s main employer.  
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146. The most common level playing field burdens identified by the Trusts included the following:  

a. training of new consultants; 

b. ongoing-development and education of consultants; 

c. costs of consultants’ employment leave (including annual leave and study leave); and 

d. costs of contributions to consultants’ pensions. 

147. We are also aware of a large number of additional level playing field issues which some parties 

have suggested work to the advantage of the Trusts and at the expense of independent sector 

providers. We did not receive detailed submissions on these, but note that we did not 

specifically request such information.  

148. In our view, a solution to these various level playing field issues that involves a broad 

restriction on consultants’ activities during non-contracted hours is difficult to consider as a 

benefit to patients and/or taxpayers. The unusual combination of pre-existing limitations on 

the way in which consultants can work, contractual uncertainty, sunk investment costs in 

training and pension benefits and a swiftly evolving procurement and delivery process mean 

that any attempt to use these restrictions as a compensating factor will not achieve a 

predictable or necessarily desirable outcome for patients. Further, it pre-supposes that the 

level playing field advantage is held by independent sector providers rather than NHS 

providers, which is by no means clear.43 

149. Accordingly, we do not consider that the use of NCH restrictions as a means of levelling the 

playing field represents a benefit to patients or taxpayers that should be offset against the 

cost of the restrictions that we have identified. 

Bringing NHS consultants into line with other professions and industries 

150. A number of submissions [" ] argued that the ability to impose NCH Restrictions brings the 

NHS into line with other professions and industries. We were told that generally employees 

are not permitted to work for their employer’s competitors out of hours. It was suggested that 

Trusts should be no worse off than employers in other sectors. Permitting Trusts to impose 

NHC Restrictions in order to bring themselves into line with other professions and industries 

would not, in our view, bring about benefits to patients or taxpayers. Indeed, this would have 

the opposite effect for the reasons set out in paragraphs 134 to 137. An analysis of the specific 

circumstances of the NHS is required rather than a comparison with the prevailing situation in 

other industries. 

Preventing distortions to competition or anti-competitive behaviour 

151. Several submissions [" ] suggested that restrictions on consultants’ use of their non-

contracted hours to work in a role for another healthcare provider (eg as a manager, advisor 
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on bidding for NHS contracts, equity owner or clinician) would have the benefit of preventing 

collusion or distortions to competition. 

152. An independent sector provider [" ] told us that prior to independent sector providers 

participating in the ECN, Trusts referred significant volumes of patients to ISTCs to comply 

with waiting time targets. It told us that since independent sector providers had joined the 

ECN, many patients were being advised by consultants that they had a choice between a 

longer wait and treatment at an NHS facility or a shorter wait and a more comfortable stay in 

a single room at an independent sector facility. We were told that consultants were paid a 

salary by employing Trusts, regardless of the number of patients they treated. We were also 

told that if an NHS patient transfers to an independent sector facility, the consultant is paid a 

fee for the service. Accordingly consultants did not have an incentive to reduce waiting lists at 

their employing Trust, but instead had an incentive to transfer patients to independent sector 

facilities where those consultants would be paid more for the same work44. 

153. There appear to be three risks that a Trust might attempt to mitigate using NCH Restrictions: 

(a) That a consultant working non-contracted hours for a second employer might use 

confidential information obtained at their employing Trust to confer an advantage on 

their second employer in competitive bidding for NHS tenders; 

(b) That a consultant working non-contracted hours for a second employer might facilitate 

a collusive outcome in either the market for elective referrals or in the bidding for NHS 

tenders; or 

(c) That a consultant working non-contracted hours for a second employer might distort 

the referrals that they generate during their work at the Trust to favour their second 

employer. 

154. For any of these outcomes to occur, a consultant needs to have the incentive, opportunity and 

ability to undertake the course of action in question. 

Incentive 

155. In each case, the aim of any of the three actions listed above would be the improved financial 

performance of the second employer. The incentive for each of these actions exists, to some 

degree, where the consultant has a direct financial interest in the improved performance of 

their second employer. This financial interest in the second employer might take the form of 

an equity holding or a remunerated role either as an employee or on some other basis. 

156. The extent and materiality of any additional financial remuneration a consultant may earn as a 

result of undertaking any of the actions outlined above would be likely to vary significantly by 

employer and the precise financial arrangements of individual consultants. In relation to 

referral incentives, the view of [" ] and a number of consultants that work for it was that such 
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referrals would be unlikely to have any significant impact on a consultant’s financial position 

and therefore the incentive to distort referrals did not exist. 

157. In relation to referral incentives, it is not clear that these incentives necessarily operate only in 

favour of the second employer. [" ] told us that employing Trusts offer volume related 

financial incentives, and some consultants45 told us of a Trust that offers extra payments for 

surgeons that are able to perform an extra case on their normal NHS list in order to manage 

waiting lists. We understand that productivity levels were relevant to Clinical Excellence 

Awards which may also incentivise consultants to maximise patient volumes at their 

employing Trust. 

158. The extent of any incentive will also be affected by the contractual and professional 

obligations to which consultants are subject (and the associated cost of breaching these 

obligations). These are discussed further in paragraphs 30 to 79. 

Opportunity 

159. A consultant would have the opportunity to act on the incentive identified above in relation to 

points (a) and (b) above where: 

 the consultant has a management role46 at both their second employer and their 

employing Trust. This is because consultants with management roles are likely to have 

access to confidential information of a commercial nature; or 

 the consultant has a role in assisting in the preparation of a tender bid at their second 

employer or their employing Trust while also working on the same bid for their other 

employer or working in a management role for their other employer. This is because of 

the confidential information of both parties that they would have access to. 

160. All consultants in a position to make referrals may have the opportunity to distort referrals in 

favour of their second employer. Of the 16 million referrals to consultants in 2007-08, 21% of 

these referrals (where the source of the referral could be identified) were from other 

consultants. (This compares to 63% for referrals from GPs.) While not all of these consultant-

to-consultant referrals would represent an opportunity for a consultant to send a patient to a 

provider in which they have a financial interest, it does indicate that consultant-to-consultant 

referrals are not insignificant. 
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Ability 

161. There are contractual and professional restrictions on the behaviour of a consultant which 

might restrict their ability or, in fact, their incentive to take any of the actions set out in 

paragraph 153. 

162. If confidentiality clauses contained in the NHS consultants’ contract (Schedule 12, para 8) are 

enforced and respected by both parties, then the information flows that are of concern should 

not take place. However, in some cases the nature of the position occupied by a consultant, 

such as a management role, may make it difficult for the consultant not to acquire confidential 

information, and where it has been acquired it is difficult for the consultant to disregard it 

entirely. This might influence the consultant’s advice or decisions, even sub-consciously, were 

the consultant to be placed in a situation where a potential conflict of interest might arise 

because he had confidential information relating to one organisation which was relevant to 

the business strategy of another. 

163. In relation to referrals, the GMC’s Good Medical Practice requires consultants to inform both 

their patients and the relevant PCT (ie the purchaser) when they refer patients to 

organisations in which they have an interest, and to act in the best interests of patients when 

making referrals.47 Where a complaint is made to the GMC, and the GMC finds that a 

consultant has not acted in the best interests of his or her patients as a result of being 

influenced by a conflict of interest, it has a range of sanctions that it can impose. We consider 

that the threat of GMC action, particularly where this threat is regarded as realistic, is likely to 

have a significant effect on a consultant’s willingness to act against a patient’s best interests 

and allow financial incentives to adversely affect referral decisions. 

Conclusion 

164. We consider that, under certain circumstances, the incentive, opportunity and ability all exist 

for distortions to competition to arise as a result of a consultant working for more than one 

provider of NHS-funded services. In particular, in our view, these circumstances (ie conferring 

a competitive advantage on their second employer or facilitating a collusive outcome which 

could bring about a benefit to both employers), arise when a consultant has a role in the 

management team of their second employer and also at their employing Trust, and when a 

consultant has a role on the bidding team of their employer and also at their employing Trust. 

They also arise when a consultant holds a strategic management position in one organisation 

while assisting another organisation to tender for NHS-funded services. This is because one 

person with two distinct roles has knowledge of information which is pertinent to the ways in 

which independent organisations win business.  

165. We consider that there are benefits to restrictions that would have the effect of preventing 

these distortions to competition. Employers do not necessarily have an incentive to address 

such distortions as they may benefit from them. Restricting consultants with certain functions 

from carrying out those functions for more than one organisation avoids unmanageable 
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conflicts of interest that could damage the competitive process. In our recommendations we 

set out the form that we consider appropriate restrictions in this area would take to ensure 

that the benefits to patients and taxpayers would outweigh any associated costs. 

166. To the extent that there is a sufficient combination of incentive, opportunity and ability for 

consultants to make referrals which are not in patients’ best interests, employing Trusts are 

well placed to take action to address this problem through mechanisms that already exist, 

such as a complaint to the GMC. Employing Trusts also have an incentive to do so.  

Conclusion on benefits 

167. As explained in paragraphs 145 to 150, it is our view that there are no benefits to patients or 

taxpayers arising from NCH restrictions in terms of delivering a more level playing field 

between NHS and independent sector service providers or in terms of bringing consultants 

into line with other professions and industries. However, we also find that there are benefits 

to patients and/or taxpayers from NCH Restrictions relating to patient safety in exceptional 

cases and unmanageable conflicts of interest that could lead to distortions to competition or 

anti-competitive behaviour.  

168. We set out in the following section our recommendations as to the form that these 

restrictions should take so as to ensure that the benefits to patients and taxpayers of any 

restrictions on consultants’ use of their non-contracted hours outweigh any associated costs. 

RECOMMENDATIONS AND GUIDANCE 

169. Based on the evidence gathered by the CCP during this study and our analysis, we have 

concluded that patients and taxpayers only benefit from restrictions on consultants’ use of 

their non-contracted hours that inhibit their ability to work for other providers of NHS-funded 

services where these restrictions relate to: 

 patient safety; and 

 unmanageable conflicts of interest. 

170. As a result, we recommend that the only restrictions that should be imposed by Trusts on 

consultants’ ability to work for other providers of NHS-funded services in their non-contracted 

hours should relate to these two issues. Further, the nature of these restrictions should be 

limited in scope so as to achieve their underlying aim, and to ensure that the benefits to 

patients and taxpayers of these restrictions outweigh their costs. In the following paragraphs 

we set out the recommended scope of the restrictions that we consider Trusts should be 

allowed to impose. 

171. We consider that any other restriction imposed by a Trust, whether explicitly or implicitly, to 

be – in all likelihood – inconsistent with the Principles and Rules. 

Formulation of patient safety related restrictions 

172. During the annual job planning process, or at other times during the year when the job plan 

needs to be reviewed, there will be discussions between consultants and employing Trusts 

about the work consultants undertake outside their contracted hours. We consider that the 
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job planning process provides the appropriate forum for concerns to be raised about the 

potential impact on patient safety of the extent of a consultants’ work commitments both at 

the consultants’ employing Trust and at other service providers, and for the employing Trust 

and the consultant to agree on an appropriate course of action. 

173. Where patient safety is a genuine concern, we would expect the Trust to have carried out an 

assessment of capability relating to that consultant and we would expect the Trusts’ concerns 

to be clearly evidenced. Evidence might include unsatisfactory performance reviews, or other 

clinical evidence. We would also expect the Trust’s concerns in relation to patient safety to 

relate to private work conducted outside the employing Trust as well as work for the 

employing Trust, and not just work for other providers of NHS-funded services. The intensity 

and type of work carried out is likely to be relevant along with other factors not related to 

working hours.  

174. In seeking to address any patient safety concerns through requesting that a consultant limit 

their working hours in a way that would affect their ability to work for other providers of NHS-

funded services, we would expect the Trust also to take any other necessary steps to address 

its concerns. These might include restricting the number of hours worked for the Trust as an 

alternative to restricting the number of hours worked for another provider of NHS-funded 

services, as well as internal performance management processes or through invoking the 

GMC’s processes if appropriate. We would expect that imposing or requesting restrictions on 

working hours as the sole response to genuine patient safety concerns to be the case only 

exceptionally. 

175. As is the case with requests to work for ISTCs, we think that the additional provider of NHS-

funded services, i.e. the secondary employer, could be involved in these discussions. In cases 

where an employing Trust is minded to refuse a consultant’s request to carry out work during 

his or her non-contracted hours or to limit work that is already undertaken, we think 

involvement of the secondary employer is good practice as a matter of course.  

176. If a consultant did not agree with the employing Trust’s assessment of a patient safety risk and 

as a consequence was unwilling to agree a restriction on their working hours, it would be open 

to that consultant or other provider to raise the matter with the BMA or other professional 

bodies.  

177. Where such restrictions are thought to be targeted at the consultants’ ability to work for 

other providers of NHS-funded services, the CCP would be receptive to complaints either by 

consultants or other service providers under the Principles and Rules about systematic 

refusals by an employing Trust to allow consultants to carry on work for other providers of 

NHS-funded services on the grounds of patient safety.  

Formulation of restrictions related to unmanageable conflicts of interest 

178. We set out in paragraphs 164 to 166 that we consider that restrictions related to 

unmanageable conflicts of interest should be allowed. We recommend that restrictions to the 

following effect should be regarded as acceptable. That is: 
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i. restrictions that prevent consultants from assisting another provider of NHS-funded 

services to bid for work in competition with their main employer, in circumstances 

where the consultant is employed at their main employer at the Clinical Director 

level or above and/or is involved in preparing a bid for the same work for their main 

employer; and 

ii. restrictions that prevent consultants working at the Clinical Director level or above at 

their main employer from simultaneously being involved in the strategic 

management of another provider of NHS-funded services to patients. 

179.  Our reasoning for recommending that this form of restriction be permissible is based on the 

evidence and reasoning set out in the following paragraphs. Many organisations including 

Trusts, the BMA, SHAs, NHS Employers and the Royal College of Anaesthetists were of the 

view that NCH Restrictions relating to strategic management roles should be permitted. These 

organisations were of the view that the distinction between clinical and managerial roles was 

appropriate. NHS Partners, 3 PCTs and SHAs, 8 individual consultants, a local GP and a number 

of independent sector providers, however, were of the view that consultants should be able 

to hold management roles for employing Trusts as well as other providers ie that NCH 

Restrictions relating to strategic management roles should not be permitted.   

180. [" ] PCTs submitted that PCTs wish to see strong clinical leadership not just in the delivery of 

diagnostic and treatment services but also in the planning and review of such services. A 

provider stated that the active engagement of clinicians in the management and delivery of 

services was necessary to achieve meaningful and measurable improvements in care quality 

and productivity. In addition, two consultants highlighted their successes in devising new 

pathways and procedures within management roles at other providers which had beneficial 

effects on patients.  

181. Numerous respondents pointed to recent DH initiatives and Darzi’s NHS Next Stage Review 

(2008) which highlights the benefits of engaging clinicians in the management aspects of 

healthcare services in order to improve outcomes. 

182. Two consultants were of the view that adequate provisions already existed to deal with 

conflicts of interests and accordingly it was not necessary to permit NCH Restrictions relating 

to strategic management roles to address concerns in relation to conflicts of interest. In 

particular, they pointed to the NHS Consultants’ Contract and ethical and professional codes 

that are monitored by independent bodies such as the GMC48.  

183. Two organisations and two individuals noted that it may be difficult in practice to clearly 

delineate clinical and management roles carried out by consultants.   

184. A number of organisations submitted that the duty of fidelity (see further paragraphs 34 to 41 

above) restricts consultants’ ability to work for other providers of NHS funded services in their 

non-contracted hours since the consultant’s main employer could be harmed by this.  Other 

respondents noted that this implied duty appeared to conflict with the express term in the 
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 See further paragraphs 42 to 50 above. 
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consultants’ contract permitting consultants to undertake private practice work.49 The CCP 

recognises that clearly delineating clinical, operational management and strategic 

management roles of consultants may sometimes be challenging in practice.  However, the 

relevant consideration in this context is whether or not the consultant has knowledge of 

strategic and commercially sensitive information pertaining to the activities of their main 

employer. If this knowledge was used inappropriately, this could adversely affect the 

competitive dynamic between organisations thereby impacting on patients and taxpayers.  

This is explained further at paragraph 186 below.  

185. The CCP expects that a role at Clinical Director level or above would constitute strategic 

management which gives consultants knowledge of strategic and commercially sensitive 

information. At this level, consultants are involved in commercial decision-making (such as 

decisions on the general strategic direction of the organisation, equipment purchasing, 

retention and recruitment, decisions on whether or not to bid for contracts, etc.).   

186. While we do not suggest that consultants would intentionally exploit their position, we 

recognise that it would be extremely difficult for consultants not to be influenced by relevant 

knowledge, perhaps inadvertently.  We therefore do not consider that this is a conflict of 

interest that can be managed, for example by simply declaring an interest. Where consultants 

work non-contracted hours in another NHS-funded organisation in a capacity that also 

involves them in strategic decisions, there may be an opportunity for the consultant to align 

the strategies of both organisations in a way which benefits both of them, but is to the 

detriment of patients or taxpayers. The consultant might bring about an alignment in the 

competitive parameters of the two organisations which could harm the competitive process50 

In this scenario, the CCP considers that it would not be unreasonable to take the view that the 

consultant’s implied duty of fidelity owed to their main employer would be compromised.51 

187. The CCP works within the Department of Health’s policy framework and recognises the 

importance of involving consultants in the strategic management of organisations. It is the 

CCP’s view, however, that consultants operating at the Clinical Director level or above should 

not simultaneously be involved in the strategic management of more than one NHS-funded 

organisation. Accordingly, it has decided to recommend that NCH Restrictions relating to 

holding strategic management roles at both an employer and a second employer should be 
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 See paragraph 37 above. 
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 We were told by a Trust [" ] that it was discussing with another Trust the possibility of supplying services to it. A 

consultant employed by the Trust which was interested in providing the services made a successful offer to supply the 
services on behalf of a competing organisation. If that consultant had knowledge of the terms on which the interested 
Trust was proposing to provide the services, it could be argued that the consultant behaved anti-competitively (as well as 
possibly in breach of the duty of fidelity). Without knowledge of the interested Trust’s proposal, the competing 
organisation may have offered a better price or a higher quality service. The FT Network told us that increasingly 
consultants will play critical roles in decision-making in their employing organisations and have access to strategic and 
commercially sensitive information. Foundation Trusts are concerned that consultants working for other providers that 
may be party to business planning discussions and decisions. This could be a mechanism through which the competitive 
process is distorted. 
51

  A Foundation Trust [" ] told us that Foundation Trusts thought the duty of fidelity should be made an express duty. It 
said that consultants would play an increasingly important role in decision making in their employing organisations and 
would have access to strategic and commercially sensitive information.  We were told it was the view of Foundation Trusts 
that a clear commitment to the duty of fidelity would be a reasonable exchange for an enhanced organisational roles and 
additional responsibility. 
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permitted and are consistent with the Principles and Rules. The CCP recognises that 

consultants may, in some circumstances, have to choose whether to hold such a management 

position within their main employing Trust or an alternative provider. In doing so, consultants 

will need to balance the incentives and benefits offered by each employer. 

NCH Restrictions relating to consultants bidding for work in competition with their employing 
Trust 

188. The CCP considered whether or not NCH Restrictions relating to consultants bidding for work 

in competition with their employing Trust should be permitted, given that such consultants 

may have the ability and incentive to distort the competitive process by using confidential 

information relating to their employing Trust; in turn this could adversely affect patients and 

taxpayers as well as the employing Trust.  

189. Many organisations took the view that such activity gave rise to a direct conflict of interest 

and therefore NCH Restrictions relating to consultants bidding for work in competition with 

their employing Trust should be permitted. The Royal College of Physicians suggested that a 

conflict of interest would occur where a consultant was part of a consortium bidding for a new 

service in competition with their primary employer. 

190. NHS Partners Network was of the view that the NCH Restrictions should only be permitted in 

relation to a consultant operating as a primary tenderer in a tender process in which their 

employing Trust was participating. The BMA suggested that a distinction be made between 

strategic or managerial involvement in the preparation of tenders and other types of 

involvement. It thought that only NCH Restrictions relating to the former type of activities 

should be permitted. The BMA said that it would be helpful to have clarification that 

consultants merely agreeing to provide clinical services on a competing tender bid would not 

give rise to concerns.  

191. In contrast, one provider  argued that that the expertise and experience of consultants were 

crucial to designing and bidding for NHS-tendered services and that most other providers of 

NHS-funded services could simply not credibly participate in a tender process without them. 

The provider recognised that consultants may have access to confidential information that 

could be misused, but argued that this was true of all commercially sensitive information and 

that existing ethical, legal and contractual obligations provided a sufficiently robust deterrent. 

Another provider also agreed with the view that consultants should be permitted to provide 

input in competing tender bids, provided they adhered to confidentiality obligations owed to 

their employer. 

192. Where two organisations are competing for a contract and the same consultant is involved in 

both processes, either through involvement in the bid team or through a strategic 

management position, the consultant is very likely to have gleaned information regarding 

price or quality of one bid, which could be used to influence the bid prepared by the other 

organisation. This could result in lower quality services for patients, or higher prices for the 

organisation that is conducting the competitive tender.  While we do not suggest that 

consultants would intentionally exploit their position, we recognise that it would be extremely 
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difficult for consultants not to be influenced by relevant knowledge, perhaps inadvertently.  

We therefore do not consider that this is a conflict of interest that can be managed, for 

example by simply declaring an interest. 

193. In circumstances where consultants are involved in competing bids, and the consultant has a 

financial interest in one of the organisations where they work their non-contracted hours, the 

CCP considers that it would not be unreasonable to take the view that the consultant’s implied 

duty of fidelity owed to their main employer would be compromised.  

194. The CCP appreciates that the involvement of consultants is important, but there is no 

evidence that suggests that the pool of consultants is so limited that the same consultant 

must be involved in competing bids; it should be feasible to attract an alternative consultant 

to take on one of the roles. 

195. The CCP has therefore decided to recommend that NCH Restrictions relating to consultants 

bidding for work in competition with their employing Trust, in circumstances where the 

consultant is also involved in preparing the bid for their employing Trust, or where the 

consultant holds a strategic management position, are consistent with the Principles and 

Rules.   

196. It should be noted that it is the CCP’s view that consultants should be permitted to have their 

names and clinical expertise included in bid documents when they will be involved in the 

management, provision or supervision of the relevant services.  
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