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Background and explanation of the problem

The Government’s policy of encouraging plurality of provision of care in the NHS has resulted in a significant increase in competitive tendering and this, in turn, has resulted in confusion around whether consultants who take on extra work might be breaking the duty of fidelity inherent in all employment contracts. 

The 2003 national consultant contract in England allows protection to consultants to undertake private work, subject to conditions. Where these conditions apply to traditional private practice there is long standing understanding and agreement on what is allowed that is shared by employers, employees and their representatives. This protection is also present within the pre 2003 contract. This is a useful and efficient example of partnership working that should be drawn upon when considering the issues being considered by the Panel. 
By 2006 the BMA’s Central Consultants and Specialists Committee (CCSC) was becoming increasingly aware of disputes at trust level between employers and consultants over what types of work consultants should be allowed to carry out besides their standard NHS work. The general problem was, and remains, that commissioners were offering work to a new range of providers and that consultants had the opportunity, in their spare time, to work for these new alternative NHS providers who may be competing for work with their existing employers. Some of these existing employers felt that for their employees to work for these competitors was a breach of the duty of fidelity established in all employment contracts. 

In the spring of 2007 the CCSC  published guidance on potential conflict of interest issues that might arise as a result of consultants carrying out work for a healthcare provider who might be considered to be a ‘competitor’ to their main NHS employer. This guidance was based on Counsel’s opinion which had been sought earlier that year. 
The opinion can be summarised by three key points:

1. The Consultant Contract does not exclude competition or limit the consultant from undertaking Private Practice (i.e. those services defined as “Private Professional Services”) on behalf of other parties (NHS employers or otherwise) even if this means that the consultant is carrying out Private Practice on behalf of competing organizations. 

2. The position is less clear where the consultant’s Private Practice work includes managerial or strategic advice for third parties (or for their own businesses). Therefore, all consultants spending even a small proportion of time on strategic management duties are advised to proceed with some caution 

3. Consultants should provide their NHS employer with a full declaration of outside business interests in accordance with Paragraph 1 of Schedule 12 of the Consultant Contract. 

The full guidance is appended to this submission and is also available on the BMA website here: http://www.bma.org.uk/healthcare_policy/nhs_system_reform/compnhsemployers.jsp?page=1
Since the guidance was published, the CCSC office continued to hear from consultants and BMA staff from across England (but primarily in the South) who have been faced with discussions, negotiations and draft policy documents covering employers’ positions on this topic. Some of the policies have been reasonable but some have starkly contradicted the BMA’s understanding of the law that pertains to the question of the extent of the consultant’s duty of fidelity to their employer. 

Commonly, these policies get mired in endless discussion and legal consultation. For example, in Bath policy discussions lasted for around 2 years before reaching a stage where the trust is seeking counsel's opinion to back up its arguments in favour of having a policy which restricts consultants' ability to work for other organisations who might be in competition with the trust or who might be encroaching on what it regards as its patient base. 

This picture is being replicated, to some degree in many trusts. Here are some quotes from policies and letters that summarise the attitude several trusts are taking:

“The Trust’s view on this is that should a consultant be working in competition with the Trust, whether that be working for another organisation directly contracting with commissioners, or have a significant share in an enterprise that undertakes such work, then that consultant is breaching his/her contract of employment and rendering themselves liable to termination of employment.” (University of South Manchester)

“Where a doctor wishes to spend some of his/her time working with or for another healthcare provider, such that there might be a potential conflict with the Trust’s interests (notwithstanding the need for the doctor to fulfill his/her Trust contractual obligations first), it is essential that the doctor prospectively discusses his/her intentions with the Director of Patient Care Delivery. 

In all circumstances the written consent of the Director of Patient Care Delivery will be required before a doctor can commence working with a competitor.” (Bath)

“In accepting the terms of employment with the Trust all employees covenant that they will not:

· co-operate with any third party to enable them to secure any service provision which would consequently be lost to the hospital.

· offer their services, or take up remunerated service with any other provider whilst still employed by the hospital, without the prior express written agreement of the Trust.” (Ipswich)

CCSC representatives have raised this matter on several occasions with the Department of Health and NHS Employers but this has never resulted in any substantial progress towards developing an agreed way forward. There does not appear to be a clear will to develop a model for employers and employees to follow because parts of the Department of Health (notably the Commercial Directorate) are keen to promote competitive working while some employers are opposed to increased competition. . As a result confusion has prevailed and several Local Negotiating Committees 
are having to devote a lot of effort to developing these policies from scratch, policies which may well result in a legal challenge at some point. 
The impact on patient choice and quality

With the legal situation being so unclear, many trust policies on this issue remain at the drafting or discussion stage. The possibility of costly legal proceedings is no doubt stopping trusts from fully implementing restrictive policies that may be found to be illegal in the future. As a result of the restrictions not yet being properly implemented it is impossible to judge with any degree of accuracy what impact these restrictions would have on patient choice and the quality of service that drives patient choice. However, it is reasonable to draw a parallel with the Independent Sector Treatment Centre programme where restrictions were put in place on NHS staff working for these Centres and staff had to be brought in from elsewhere. One of the main concerns about the programme was that a significant proportion of cases resulted in readmissions or complications that had to be resolved in standard NHS trusts. In a survey carried out by the BMA in 2007, over half (61%) of clinical directors reported that they were aware of patients who had developed complications following treatment in an ISTC, requiring an emergency admission to an NHS hospital. Only one in ten reported that the relevant medical records were always supplied by the ISTC when follow-up or after care is required, and a quarter said they are never made available. Fewer than one in six reported that they were always able to discuss the operation with the clinicians involved in the ISTC, and around two-thirds reported that this was never the case. Whether or not these worrying results were the result of organisations not being able to employ NHS consultants is not entirely clear, but it is worth bearing in mind that doctors with less NHS experience may not deliver the same standard of care as NHS consultants and that this can have serious consequences both clinically and financially. The implication of more widespread restrictions on consultants being further fragmentation of care, loss of continuity, quality and possible opportunities to improve collaboration across multiple providers. This point is also made in an editorial in the Journal of Bone and Joint Surgery which argues that ‘Certainly, the lifting of the additionality clause will be helpful, so that British surgeons can work alongside and support the visitors’. 

Full details of the survey are available here: 

http://www.bma.org.uk/healthcare_policy/independent_sector/treatmentcentres2007.jsp
What needs to be addressed?

Possibly the main difficulty with this issue is the range of potential problems that the Inquiry is attempting to examine. As we have made clear in our guidance to members, we are reasonably confident that consultants seeking to provide clinical services that would come under the definition of “Private Professional Services” for organisations which may or may not be considered as competitors to the consultant’s main NHS employer, should be allowed to do so by virtue of this being anticipated explicitly in the terms and conditions of service. Generally, although not always, this is a view we believe to be shared by employers and this is helpful. This is not always the case however, and an agreed way forward on making this unambiguously explicit in the terms and conditions of service or contract is essential if the majority of problems in this area are to be prevented. 
The more complex area that will need more consideration is whether there is a breach of the duty of fidelity where a consultant is not only taking on work for an employer who may be considered a competitor with their main NHS employer but where the consultant is carrying out work that would not ordinarily be considered “Private Professional Services” as defined in the terms and conditions of service. 

A further area of uncertainty surrounds the ownership of shares in companies that may be considered competitors to the consultant’s main NHS employer. 

A first step towards preventing further uncertainty and disagreement in this area could be for a joint agreement to be reached on broad guidance and best practice which consultants and their employers could refer to where there is a concern about a possible conflict of interest. The CCSC’s existing guidance could be used as the starting point for such an agreement and this would not only resolve many difficulties at an early stage but would also set the tone for co-operation and partnership working in this area which would help when the problems are more complex. 

Where complexities such as share ownership or involvement in managerial or strategic work are part of the problem the law does not appear, based on the current terms and conditions of service, to offer any clarity. The two ways to address this appear to be either to issue a clear statement to all involved explaining what is acceptable or to change the terms and conditions of service as explained above to make such work explicit in the employment contract. 

We would ask that the Panel makes a clear recommendation to the Department of Health that negotiations between the Department, NHS Employers and the BMA open immediately with a view to establishing guidance and exploring whether the terms and conditions of service should be revised to address this specific problem. 
How to address the problem

Given that the increasingly competitive nature of the NHS in England is unlikely to diminish in the coming years, it makes sense for all involved for clear guidance on this area to be agreed and circulated soon. It may be the case that it will be impossible to provide clarity that is legally secure without changing the terms and conditions of service. These terms and conditions were introduced a couple of years before the Government’s policies on plurality began to take effect. The last national consultant contract negotiations, which took place up until the summer of 2003, could not anticipate this issue and so the wording in the contract has an ambiguity to it in relation to this question that could be addressed through a change in wording. 

If this is the preferred option, this change should be negotiated through the proper channel, which would be through the Joint Negotiating Committee (Seniors) which is the establish negotiating mechanism between the BMA and NHS Employers as mandated by the Department of Health. However, such a change would not necessarily apply to Foundation Trusts which are not bound by national terms and conditions of service. It may, therefore, be sensible to involve the FT network in discussions with a view to getting all relevant representatives signed up to any new agreement in this area. 

Appendix 1
Consultants working in competition with NHS employers

This guidance is for consultants working in England only who do paid work outside their NHS contract. It explains the extent to which consultants who carry out private practice work in their non-NHS time could be viewed as competing with their main (NHS) employer. 

Key points: 
1. The Consultant Contract does not expressly exclude competition or limit the consultant from undertaking Private Practice (i.e. those services defined "Private Professional Services") on behalf of other parties (NHS employers or otherwise) even if this means that the consultant is carrying out Private Practice on behalf of competing organizations in certain [limited] circumstances. However, the BMA is aware that some Trusts do not accept this interpretation and it has yet to be tested in a Court or Tribunal. 

2. The position is more difficult where the consultant's Private Practice work includes managerial or strategic advice for third parties (or for their own businesses). Therefore, all consultants spending even a small proportion of time on strategic management duties are advised to proceed with some caution 

3. Consultants should provide your NHS employer with a full declaration of outside business interests in accordance with Paragraph 1 of Schedule 12 of the Consultant Contract. 
4. Where trusts seek to restrict your non-NHS work, you should contact your local IRO who will support you in discussions with your trust. You should also inform your LNC of any difficulties you experience. 

This guidance explains your rights and responsibilities in these areas. 

Background:
In today's NHS many different organizations now undertake to perform NHS services. One of the most obvious results of the recent Government reforms of the health service has been the 'opening up' of the provision of healthcare in England. 

Increasingly, consultants and health service managers are faced with the question of the nature of the boundaries restricting the type, range, nature and circumstances of private practice work that consultants can carry out in addition to their NHS responsibilities. 

Whilst it has always been the case that some consultants have carried out private practice work, the new environment encourages non-NHS bodies to compete for NHS work and these non-NHS bodies need consultants for their clinical expertise and leadership. 

In some cases, consultants may set up their own businesses with a view to supplying work to the NHS. With either option, it is possible that a consultant could find themselves in a position where they are carrying out work for an organization that 'competes' with his/her NHS employer for NHS work. 

As a result of this, there has been a growing confusion over conflict of interest issues and some uncertainty over the extent to which a consultant's implied 'duty of fidelity' to their NHS employer might restrict them. The purpose of this guidance is to answer these questions. 

The relevant sections of the Terms and Conditions of Service for Consultants (2003) ("the Consultant Contract"): 
The same definition of PPS is included in the pre-2003 contract. Para 41 gives an express right. 

Definitions:
"Private Professional Services" are defined in the Consultant Contract as including: 
- The diagnosis or treatment of patients by private arrangement (including such diagnosis or treatment under Section 65 (2) of the National Health Service Act 1977), excluding fee paying services as described in Schedule 10 of the Terms and Conditions.  

- Work in the General Medical, Dental or Ophthalmic Services under Part 2 of the National Health Service Act 1977 (except in respect of patients for whom a hospital medical officer is allowed a limited "list" e.g. (members of the hospital staff). 

Schedule 9:
2. The consultant is responsible for ensuring that the provision of Private Professional Services and Fee Paying Services for other organisations does not: 

- result in detriment of NHS patients or services; 

- diminish the public resources that are available for the NHS 

Schedule 12:
Outside Employment and Financial Interests 

1. A consultant must declare: 
- any financial interest or relationship with an external organisation he or she may have which may conflict with the policies, business activity and decisions of the employing organisation; and/or 

- any financial or pecuniary advantage he or she may gain whether directly or indirectly as a result of a privileged position within the employing organization. 

Interpretation
It is important to understand that the Consultant Contract does not expressly exclude competition or limit the consultant from undertaking Private Practice (i.e. those services defined as "Private Professional Services") on behalf of other parties (NHS employers or otherwise) even if this means that in certain circumstances the consultant is carrying out Private Practice on behalf of competing organisations; on the contrary, it expressly contemplates that consultants may engage in Private Practice and includes provisions to deal with this. 

If the Consultant Contract had not referred to Private Practice then an implied duty of fidelity would have operated to exclude or limit a consultant from undertaking such activities. The duty of fidelity is implied in all employer-employee relationships and requires employees to serve his/her employer in good faith and fidelity. 

Looking at the specific clauses in the Consultant Contract which relate to Private Practice, the BMA has with expert legal advice interpreted paragraph 2 of schedule 9 as restricting Private Practice work that could diminish overall NHS services, not those of a single employer. 

Furthermore Schedule 12, Paragraph 1 explicitly anticipates that there may be a conflict with the employer's business activities but it does not attempt to limit the Private Practice work that the consultant can undertake. Therefore, it is arguable that as there is no explicit restriction on carrying out Private Practice work even if the work could be perceived as competing with the consultant's NHS employer this is permissible. 

However, this is only the BMA's interpretation and is not an authoritative statement of the law. The BMA is aware that there is contrary legal advice and that some Trusts have argued that the implied duty of fidelity does apply in certain circumstances particularly where a Consultant works or intends to work in private practice which is engaged in NHS funded work in competition with the Consultant's employer. 

In these circumstances, it has been argued that to work in private practice would be a breach of the implied duty of fidelity owed to the employer which could lead to disciplinary action being taken against the Consultant and the possibility of dismissal. 

Private practice and managerial or strategic duties:
The position is more difficult where the consultant's Private Practice work includes managerial or strategic advice for third parties (or for their own businesses). The terms of the Consultant Contract which implicitly authorise a consultant to undertake Private Practice are limited to the medical services defined as Private Professional Services. 

Any work which does not fall within the definition of "Private Professional Services" is not necessarily covered by the interpretation set out above. Whilst it is arguable that managerial duties reasonably incidental to the provision of Private Practice fall within a broad interpretation of the Consultant Contract as stated in the paragraph above, where the consultant's Private Practice work consists largely of clinical management duties or providing strategic business development advice for competing organisations, then this is unlikely to be authorised under the Consultant Contract and may instead be caught under the implied duty of fidelity. 

Overall it seems reasonable to assume that the greater amount of time spent on clinical management or business development then the greater the chance that the consultant may be found to be in breach of their duty of fidelity. 

However, time spent may not necessarily be the only factor which would be taken into account and even a small proportion of time spent on business development may mean that the consultant is in breach of the implied duty of fidelity, if such activity is not linked (or incidental) to carrying out medical services for the relevant competing organisation. Therefore, all consultants spending even a small proportion of time on strategic management duties are advised to proceed with some caution. 

Confidential information:
A further factor to consider is the use of employer's confidential information. 

Consultants, particularly those in managerial positions, may learn of business sensitive information belonging to their NHS employer e.g. the details behind a bid or tender. 

If the consultant provides strategic management advice to third parties then the NHS employer is likely to be concerned that there may be some inadvertent exchange of information. 

All employment relationships have an implied duty of confidentiality not to disclose to third parties, or to use for their own benefit, the employers confidential information obtained in the course of employment. 

Consultants should also note that there is an express duty under Schedule 12, Paragraph 8 of the Consultant Contract "not to disclose any information of a confidential nature concerning patients, employees, contractors or the confidential business of the organization". A failure to comply with Schedule 12 could mean that the employer is entitled to bring a breach of contract claim. 

What you should do if this issue affects you: 
Firstly, you should provide your NHS employer with a full declaration of outside business interests in accordance with Paragraph 1 of Schedule 12 of the Consultant Contract. The declaration should be in writing and should be updated as appropriate. This will put your employer on notice and if they do not query the contents of the declaration within a reasonable period of time then, in our view, the employer should not be able to subsequently raise disclosed business interests as an issue. 

If you work for a Private Sector Organisation which competes with your NHS or Foundation employer for NHS work and your employer seeks to restrict your non-NHS work, you should contact your local IRO who will support you in discussions with your trust. You should also inform your LNC of any difficulties you experience. 

If you do not currently work for a Private Sector Organisation but intend to do so in the future you should contact your local IRO who will support you in discussions with your Trust. You should also inform your LNC of any difficulties you experience. 

The CCSC is aware that a small number of Trusts have issued statements seeking to address potential conflict of interest issues and some of these have indicated that the Trust is under the impression that it can decide what work consultants can carry out in their non-NHS time. Should this happen to you, you should take advice from their local IRO.

� The Local Negotiating Committee is a committee comprising elected local representatives which meets with local management to negotiate on behalf of medical and dental staff of all grades employed within an organisation. The LNC has the authority to make collective agreements with management for all medical and dental staff directly employed by the employing organisation. 





� Journal of Bone and Joint Surgery - British Volume, Vol 91-B, Issue 2, 141-142.
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