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EXECUTIVE SUMMARY 

1. The Cooperation and Competition Panel (CCP) has examined the proposed merger of Lewisham 

PCT’s provider services arm (Lewisham Provider Services) with Lewisham Hospital NHS Trust 

(Lewisham Hospital). 

2. The CCP has considered the effect of the proposed merger on patient choice and competition in 

both community services and acute services. In community services, we concluded that the 

number of other credible competitors for community services contracts in Lewisham meant that 

the merger would not adversely impact on competition for these contracts. The Panel noted 

Lewisham PCT’s commissioning plans as well as the requirements of the PCT Procurement Guide 

will ensure that the merged entity faces significant competition from other potential providers 

of community services in Lewisham. 

3. In acute services, we consider that the merger is likely to change the ability and incentive of 

Lewisham Provider Services to make referrals to Lewisham Hospital, resulting in a reduction in 

patient choice. Accordingly, we have concluded that the merger is likely to result in reduced 

patient choice in respect of referrals for acute elective care. We assessed the benefits arising 

from this merger but concluded that certain remedies were appropriate to mitigate the costs 

identified. 

4. We consider that the adverse effects identified can be prevented through a number of remedies 

which the parties have agreed to. These remedies will preserve patient choice and will allow 

Lewisham PCT to monitor referral patterns to ensure that patient choice for acute elective care 

is being offered by Lewisham Provider Services. Accordingly we have advised that these 

remedies are necessary to ensure that the merger is consistent with Principle 9 of the Principles 

and Rules for Cooperation and Competition.1 

5. The Department of Health (DH) and the London Strategic Health Authority (London SHA) will 

now consider the CCP’s findings and recommendation to decide whether the merger should 

proceed. 

PARTIES 

6. Lewisham PCT is the primary care trust for the London Borough of Lewisham. It is responsible for 

commissioning health services on behalf of the local population (approximately 265,000 people), 

as well as directly providing services through its community health services provider, Lewisham 

Provider Services. In 2008/09, the income of Lewisham Provider Services was approximately £39 

million. Lewisham Provider Services provides a wide range of community health services (24 

services in total) primarily focused on the borough of Lewisham. 21 out of these 24 services 

provided are directly commissioned by Lewisham PCT, two services are jointly commissioned by 

Lambeth, Southwark and Lewisham PCTs (Home Enteral Nutrition Team (tube feeding) and 

Children’s Community Nursing Team) and one service (Acute Foot Service) is commissioned by 

                                                           
1 Available at http://www.ccpanel.org.uk/reports-and-guidance/index.html. 

http://www.ccpanel.org.uk/reports-and-guidance/index.html
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Lewisham Hospital. The community services provided by Lewisham Provider Services are listed 

in Appendix 1. 

7. Total revenue for Lewisham  Provider Services in 2008/09 was £39 million. Major services 

provided by Lewisham Provider Services include: 

 district nursing (16 per cent of total expenditure); 

 health visiting (13 per cent of total expenditure); 

 paediatric speech and language therapy (4 per cent of total expenditure); and 

 school nursing (3 per cent of total expenditure). 

8. Lewisham Hospital is an acute trust comprising University Hospital Lewisham and The Children’s 

Hospital, Lewisham. In addition to most of the services that would be provided at a traditional 

district general hospital, Lewisham Hospital offers specialist services in paediatric and neonatal 

surgery, neonatal intensive care, cystic fibrosis and ear, nose and throat services. It serves a local 

population of approximately 265,000, and in 2008/09 had an income of approximately £175 

million. Lewisham Hospital currently provides two community health services: a musculo-

skeletal service for Lewisham PCT (2009/11) and bowel screening in South East London (for 

Lewisham, Southwark, Lambeth, Bexley, Bromley and Greenwich PCTs) in collaboration with 

King’s College Hospital (2008/11). The community services provided by Lewisham Provider 

Services are listed in Appendix 2. 

9. The Care Quality Commission (CQC) rated Lewisham Hospital as 'fair' for quality of financial 

management and ‘good’ for quality of care in 2008/09. Lewisham Hospital was, however, under 

review by the Challenged Trust Board (CTB) during the period of this merger review.2 We discuss 

this further in paragraph 71. 

TRANSACTION 

10. The transaction being reviewed by the CCP is the proposed transfer of Lewisham Provider 

Services to Lewisham Hospital. The proposed transfer is the result of an options appraisal carried 

out by Lewisham PCT, which took place in the context of the broader policy requirement for 

greater separation between the commissioner and provider arms of PCTs.3 

11. The long list of options was (in no particular order): (i) a stand-alone community Foundation 

Trust; (ii) a joint social enterprise with another provider; (iii) a stand-alone provider organisation; 

(iv) a social enterprise; (v) integration with Lewisham Hospital; (vi) integration with [" ] acute 

trust; (vii) integration with [" ] provider services arm; or (viii) integration with [" ] provider 

services arm. Lewisham PCT’s board eliminated options (i) and (ii) following feedback from 

stakeholders, and both [" ] provider services arms withdrew from consideration. The remaining 

four options were scored on a number of different criteria and the resulting ranking is shown in 

Table 1: 

                                                           
2 The CTB operates on behalf of PCTs in London, London SHA and the NHS London Provider Agency. It is responsible for directing the use of 
the PCT levy for addressing historic debts. 
3 Department of Health, Transforming Community Services: Enabling new patterns of service provision, January 2009. 
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TABLE 1   Ranking of Options by Lewisham PCT 

Rank Option Points 

1 Integration with Lewisham Hospital [" ] 

2 [" ] [" ] 

3 [" ] [" ] 

4 [" ] [" ] 

 

12. Following this, Lewisham PCT’s board shortlisted the integration options with Lewisham Hospital 

and [" ] acute trust. However, [" ] acute trust subsequently withdrew from the process. 

Lewisham Hospital made a final business case and the Board approved Lewisham Hospital as the 

preferred provider of local community health services. 

JURISDICTION 

13. The transaction is a merger for the purposes of a CCP review, as Lewisham Provider Services will 

come under the control of Lewisham Hospital. 

14. Following notification of the transaction, we decided that it met our acceptance criteria for a 

merger inquiry. Specifically: 

i. the proposed arrangement falls within the scope of Principles 9 and 10 of the Principles and 

Rules(as set out at paragraph 20); 

ii. the CCP is the most appropriate body to consider this matter; 

iii. Lewisham PCT and Lewisham Hospital had made available sufficient relevant and applicable 

information on the case to the CCP; and 

iv. the combined turnover of Lewisham Provider Services and Lewisham Hospital exceeds the 

relevant threshold of £35 million. 

15. As a result, we accepted the case on 19 October 2009, published a notice to this effect on our 

website on that date, and invited submissions by interested individuals and organisations. 

Consistent with our draft interim merger guidelines we were required to complete our Phase I 

review by 14 December 2009. During the course of the Phase I review, the Panel decided the 

case should proceed to Phase II as there was a realistic prospect that the transaction would 

result in a material adverse effect on patients and/or taxpayers.4 A notice to this effect was 

posted on our website on 14 December 2009. We are required to complete our Phase II review 

by 12 April 2010. 

16. Our review of this merger, and our advice and recommendations in relation to it, fall within the 

broader regulatory framework overseen by the SHAs and ultimately the Secretary of State for 

Health. The Department of Health and London SHA, as the SHA responsible for Lewisham PCT 

and Lewisham Hospital, will consider our advice and any recommendations in relation to the 

proposed merger, and may require Lewisham PCT and Lewisham Hospital to implement our 

recommendations. 

                                                           
4 The CCP’s draft interim merger guidelines are available at http://www.ccpanel.org.uk/content/CONSULTATION-Mergers.pdf. 

http://www.ccpanel.org.uk/content/CONSULTATION-Mergers.pdf
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17. We have reviewed the merger under Principles 9 and 10 of the Principles and Rules. We have 

not reviewed the transaction process for consistency with the Principles and Rules. Pursuant to 

the CCP’s terms of reference, to the extent that this gives rise to any procurement questions, the 

CCP will consider these questions only on appeal from SHAs’ dispute resolution processes; to the 

extent that it gives rise to any conduct issues, a complaint must be made to the CCP before we 

can investigate the issue(s). 

18. Consistent with our Terms of Reference, we have not considered the appropriateness of 

Lewisham Hospital as an acquirer of Lewisham Provider Services, other than in terms of the 

impact of the merger on patient choice and competition.5 Responsibility for the selection of 

Lewisham Hospital as the acquirer of Lewisham Provider Services and for the delivery of those 

services following the merger remains with Lewisham PCT and, in relation to service quality, also 

the CQC.6 

FRAMEWORK FOR MERGER ASSESSMENT 

19. The framework that we use to assess mergers between healthcare providers is set out in the 

Principles and Rules and our draft interim merger guidelines. 

20. The relevant provisions of the Principles and Rules are Principles 9 and 10, which state: 

 

tǊƛƴŎƛǇƭŜ фΥ ΨaŜǊƎŜǊǎΣ ŀŎǉǳƛǎƛǘƛƻƴǎΣ ŘŜ-mergers and joint ventures are acceptable and permissible 

ǿƘŜƴ ŘŜƳƻƴǎǘǊŀǘŜŘ ǘƻ ōŜ ƛƴ ǇŀǘƛŜƴǘ ŀƴŘ ǘŀȄǇŀȅŜǊǎΩ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ŀƴŘ ǘƘŜǊŜ ǊŜƳŀƛƴǎ ǎǳŦŦƛŎƛŜƴǘ 

ŎƘƻƛŎŜ ŀƴŘ ŎƻƳǇŜǘƛǘƛƻƴ ǘƻ ŜƴǎǳǊŜ ƘƛƎƘ ǉǳŀƭƛǘȅ ǎǘŀƴŘŀǊŘǎ ƻŦ ŎŀǊŜ ŀƴŘ ǾŀƭǳŜ ŦƻǊ ƳƻƴŜȅΦΩ 

 

tǊƛƴŎƛǇƭŜ млΥ ΨVertical integration is permissible when demonstrated to be in patient and 

ǘŀȄǇŀȅŜǊǎΩ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ŀƴŘ ǇǊƻǘŜŎǘǎ ǘƘŜ ǇǊƛƳŀŎȅ ƻŦ ǘƘŜ Dt ƎŀǘŜƪŜŜǇŜǊ ŦǳƴŎǘƛƻƴΤ ŀƴŘ ǘƘŜǊŜ 

remains sufficient choice and competition to ensure high quality standards of care and value for 

moneyΦΩ 

21. Our draft interim merger guidelines set out a cost-benefit framework for the assessment of 

mergers under this Principle.7 That is, where a merger may give rise to costs to patients or 

taxpayers as a result of a loss of choice or competition, then these will be weighed up against 

any benefits to patients or taxpayers that may arise from the merger so as to determine whether 

the proposed transaction is likely to result in a net benefit to patients and taxpayers.8 

                                                           
5 Available at http://www.ccpanel.org.uk/content/Terms-of-Reference.pdf 
6 The CCP will consider the appropriateness of an acquiring organisation, in terms of its impact on patients and taxpayers, where an 
organisation is rated ‘weak’ in clinical terms by the Care Quality Commission or ‘weak’ in financial terms by the Audit Commission. In this 
case, none of the merging organisations were considered as ‘weak’ in either clinical or financial terms. 
7 A merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and competition. As set out 
in the Framework for Managing Choice and Competition, published by the Department of Health on 16 May 2008, patient choice and 
competition in the NHS can be expected to improve quality and safety in service provision, improve health and well-being, improve 
standards and reduce inequalities in access and outcomes, lead to better informed patients, generate greater confidence in the NHS, and 
provide better value for money. 
8 Where the CCP finds that there are no costs to patients or taxpayers arising from a merger, it will not necessarily critically evaluate 
patient or taxpayer benefits ascribed to the merger by the merger parties. 
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22. Consistent with this framework, this report provides an assessment of the costs and benefits to 

patients and/or taxpayers that may arise from the proposed merger. 

DEVELOPMENT OF CHOICE AND COMPETITION IN ACUTE CARE 

23. Over the last few years, there has been significant development in extending patient choice in 

respect of acute elective care. The Operating Framework for the NHS in England 2006/07, 

published in late 2005, gave a commitment to extending choice so that patients could choose to 

be referred to any NHS Foundation Trust, nationally procured Independent Sector Treatment 

Centre (ISTC) or other nationally approved independent sector provider, where clinically 

appropriate and where the service provider was willing to undertake this work at the NHS tariff. 

These service providers would be collectively referred to as the ‘Extended Choice Network’ 

(ECN). 

24. Consequently, choice on referral to hospital was formally introduced on 1 January 2006. Patients 

requiring an elective referral could expect to be offered a choice of at least four hospitals (or 

suitable alternative providers), and a choice of time and date for their booked appointment, 

upon referral by their GP or primary care professional using the Choose and Book system and 

NHS Choices (a website providing information on local services, conditions and treatment) to 

guide their decisions. From July 2007, patients became able to choose any provider on the ECN 

in respect of orthopaedic care. This ability to choose was expanded beyond orthopaedic care to 

all patients requiring an elective referral in April 2008 with ECN providers supplemented through 

the development of the Free Choice Network (FCN) which included NHS acute trusts, newly 

appointed NHS Foundation Trusts, and further independent sector providers. Patients’ right to 

choose was formally enshrined in the NHS Constitution, which was adopted in January 2009.  

25. Under the so-called ‘Any Willing Provider’ model patients can now select from any NHS or 

independent sector provider of acute elective care in England that is registered with the CQC, 

has a PCT or nationally let contract, and is willing to provide services at the NHS tariff. As of 

March 2010, from a total of 225 NHS Trusts eligible for Foundation Trust status, 129 NHS 

Foundation Trusts were in operation, with an expectation that all Trusts will have achieved this 

status by December 2010. In addition, as of early 2009 there were around 30 ISTC contracts in 

place across England with more than half of the centres also included in the ECN. As of May 

2009, 151 sites were approved for ECN activity. Around 70 independent sector providers have 

been approved to deliver NHS-funded services with 44 listed on the national Choose and Book 

menu. 

26. These developments in acute elective care have played a key role in expanding patient choice 

and provider plurality. Other policies, however, have also contributed to the development of 

provider plurality in the NHS. These include World Class Commissioning (WCC), which was first 

announced in 2007, and Practice Based Commissioning (PBC) – first introduced in 2002. These 

initiatives reflect a Government priority to improve patient care by shifting care, where 

appropriate, away from acute settings and towards primary and community care settings. This 

has meant that many new services are being commissioned by PCTs that involve the provision of 

services that were previously provided in an acute setting in a primary or community care 
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setting. In some cases, these services are provided by existing acute care providers, and in other 

cases, these new services are provided by PCT provider arms, GPs and other primary care 

professionals, independent sector providers and others. 

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES 

27. The proposed merger between Lewisham Provider Services and Lewisham Hospital takes place 

in a broader context in terms of the development of choice and competition in community 

services. This broader context, which we describe in the following paragraphs, is important as it 

forms the backdrop to our assessment of how the merger will affect patient choice and 

competition both currently and as it develops in the future. 

28. There are three aspects to this broader context: 

 the extent of patient choice in community services; 

 the policies driving structural change among PCT provider arms; and 

 PCTs’ use of competitive tendering for community services. 

PATIENT CHOICE IN COMMUNITY SERVICES 

29. There are two models of competition in community services. First, patient choice where patients 

may choose between competing providers of the same service (known as competition in the 

market), and second, competition for the market, where service providers compete for the right 

to provide services across a PCT on an exclusive basis. 

30. Where a service provider has a monopoly over certain community services (eg as a result of a 

competition for the market), vertically integrating that provider with other services (eg acute 

services) could, in principle, allow the merged provider to take advantage of its monopoly over 

certain community services to gain a stronger position in acute services to the disadvantage of 

its competitors, and ultimately, patients and taxpayers. Patient choice in community services (as 

opposed to competition for the market that grants a monopoly over a service) will limit the 

ability of an integrated service provider to behave in this manner. 

31. There are a number of practical considerations to take into account before concluding that any 

particular vertical integration is likely to result in this outcome, and we discuss these in relation 

to the proposed merger between Lewisham Provider Services and Lewisham Hospital in 

paragraphs 46-95. The following paragraphs discuss the more general issue of the extent to 

which patient choice is used in community services and how this is likely to develop for the 

purpose of informing the specific assessment of this merger. 

32. The policy vision for community services envisages an increasing use of patient choice and 

competition more generally. The NHS Next Stage Review: Our vision for primary and community 

care, published in July 2008, which sets out the vision for community services, states that there 

will be a ‘stronger focus on extending patient choice in ... community care’ (p.27), and that 
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‘patient choice should extend to a wide range of community-based services’ (p.28) as a means of 

helping to drive continuous quality improvement.9 

33. In January 2009, Transforming Community Services: Enabling new patterns of provision set out 

how the Next Stage Review vision for community care would be realised. The guiding principles 

that it sets out in relation to patient choice and competition are that: 

 ‘Proposals *for future organisational options for community services+ must enable patient 

choice and personalisation’ (p.19); and 

 ‘PCTs should also encourage – where necessary – entry by other appropriate potential 

providers’ (p.20). 

Further, in preparing commissioning strategies for community services, PCTs are required to ‘set 

out an indication of which services may be subject to seeking “any willing PCT-accredited 

provider” (AWPP) status or competitive tendering, and over what timescale’ (p.28).10  PCTs are 

required to engage in a planning process to deliver these objectives. 

34. While these policy documents would imply that an increased use of patient choice in relation to 

community services might be expected, the CCP has not become aware of any examples of 

patient choice being introduced in community services in the six mergers involving community 

service providers that it has reviewed to date. This may be explained, at least in part, by the 

relatively undeveloped commissioning plans that have been shared with the CCP in these merger 

reviews. However, more widely, the CCP is only aware of a few examples of patient choice in 

community services in other areas. We discuss the commissioning plans of Lewisham PCT in 

paragraphs 41-45. 

Competitive tendering for community services by PCTs 

35. Competitive tendering for the market, as set out in paragraphs 29-30, is an alternative to patient 

choice based competition in community services.11 Guidelines for the use of competitive 

tendering by PCTs are set out in the PCT Procurement Guide.12 

36. The PCT Procurement Guide specifically deals with the situation where an existing contract is due 

to expire, which is particularly applicable to the situation that will face providers of community 

services to PCTs in the coming years given that the duration of the standard community services 

contract is 3 years. Under the PCT Procurement Guide, PCTs are required to commence a service 

                                                           
9 The Next Stage Review, of course, has many other components to its vision for community care that go beyond patient choice and 
competition. These include: listening and responding to patients and local communities, ensuring that services fit together, and promoting 
healthy lives. However, as our analysis of this merger requires us to consider its impact on patient choice and competition, it is on this 
aspect of the Next Stage Review that we have focused. 
10 The AWPP model is a variant of the basic any willing provider (AWP) model which is described in the PCT Procurement Guide 
(Department of Health, May 2008). It retains the core features of the AWP model, namely open access for providers of defined services 
who: are registered with the Care Quality Commission to provide the defined service; agree to comply with appropriate standard NHS 
contract terms; are paid at the national tariff or some other agreed local common rate for the services; and who get no guarantee of 
activity volumes. In addition, the relevant PCT is able to set service specific accreditation requirements, such as service standards or access 
requirements. 
11 It should be noted, however, that even where patient choice is introduced there may be a requirement for a competitive tender where 
the number of service providers is to be limited. This is in contrast to the AWPP model where all providers meeting certain criteria are 
allowed to provide a defined service. 
12 The most recent version of the PCT Procurement Guide was published on 25 March 2010 and is available at 
http://www.dh.gov.uk/en/Managingyourorganisation/Commissioning/Systemmanagement/index.htm 

http://www.dh.gov.uk/en/Managingyourorganisation/Commissioning/Systemmanagement/index.htm
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review process at least nine months before the end of the contract. It states “any outcome is 

possible from the process, from using a Single Tender Action to award the service to the existing 

provider should the process identify them as the ‘only capable provider’, to decommissioning 

part of the service, or, running an open tender” (paragraphs 2.29-2.35). 

37. The Guide states that decisions on which procurement model to use will be determined by what 

the commissioner is seeking to achieve, the nature of the market and outputs from provider 

engagement (paragraph 2.38). Further considerations may include the scale of the new contract, 

if there is an urgent clinical need (interim provision of care), if outcomes can be defined, and if 

there is more than one provider that could deliver the service. The Guide indicates that Single 

Tender Actions are only an appropriate outcome where there is an immediate clinical need 

and/or only one capable provider (p.25). Considering the application of the PCT Procurement 

Guide to community services, it is likely that many community services will be tendered at the 

expiry of each community services contract.  

STRUCTURAL CHANGE AMONG PCT PROVIDER ARMS 

38. The NHS Operating Framework for 2010/11 and NHS 2010-2015: from good to great, both 

published in December 2009, place an emphasis on integrating care pathways and integrating 

community services with hospital trusts, mental health trusts or primary care organisations, such 

as practice-based commissioning consortia. Guidance on the future of PCT provider arms 

published in February 2010, namely Transforming Community Services: The assurance and 

approvals process for PCT-provided community services.13 This requires that plans for the future 

status of PCT provider arms be decided by 31 March 2010, with such plans being capable of 

implementation by April 2011. 

39. Early indications of PCTs’ plans in relation to their provider arms show that a wide variety of 

options are being developed, including the merger of entire PCT provider arms with local acute 

trusts and mental health trusts, and service by service mergers of community services with acute 

trusts, mental health trusts, GPs and local authorities. In other cases, community foundation 

trust and social enterprise models are being pursued. 

40. We note that the January 2009 guidance issued by the Department of Health advised PCTs that 

in ‘drawing up their supply-side strategy [they] will have to balance the need to sustain viable, 

high-quality suppliers, whilst promoting choice and innovation through encouraging new 

entrants. In particular, the PCT will need to be clear about any shifts towards vertical or 

horizontal integration, which result in a reduction in competition or choice. The development of 

existing provider organisations should not in the medium term concentrate the provision of 

services in a more limited number of organisations’ (p.30). 

                                                           
13 Available at www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_112147. 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_112147
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DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN COMMMUNITY HEALTH SERVICES IN 
LEWISHAM 

41. Over the last 3 years, Lewisham PCT has competitively tendered two community services. It told 

us that it is currently preparing its commissioning strategy for community services over the next 

two to three years, and a number of services will be put out to tender over this period. 

42. Lewisham Provider Services’ contracts for community services with Lewisham PCT expired on 31 

March 2010. Lewisham PCT told us that it intends to put in place another ‘overarching contract’ 

for community services for a default period of three years, but that this does not preclude 

individual services within the overarching contract being terminated, and tendered, before the 

expiration of this period. Lewisham PCT told us that “community services can and will be 

tendered individually of the overarching contract” and that their commercial pipeline document, 

which sets out timelines for service changes and procurements of community services, will be 

reviewed every six months.14 

43. Lewisham PCT plans to competitively tender three services during the next two years: 

Phlebotomy (in May 2010); Nursing Care and befriending (near completion); and a 

Musculoskeletal service (MSK) (in July 2011). It is also considering commissioning a Diabetes 

service (to strengthen primary care services and review both community specialist services, 

provided by Lewisham Provider Services, and acute care, provided by Lewisham Hospital, to 

develop an integrated pathway for specialist diabetes care), but no decision has been made 

whether or not to tender this service. 

44. In total, Lewisham PCT expects these three services (Phlebotomy, MSK and Nursing Care and 

befriending) to represent expenditure of approximately £1.4 million per annum. This represents 

0.3 per cent of its commissioning budget, and 0.9 per cent of the combined annual revenue of 

Lewisham Provider Services and Lewisham Hospital, from Lewisham PCT, of £145 million. 

45. Lewisham PCT has not indicated that patient choice would be introduced into any community 

services in the near future. 

ASSESSMENT OF COSTS 

46. To assess the likely effect of the merger between Lewisham Provider Services and Lewisham 

Hospital on patients and taxpayers as a result of any loss of patient choice or competition (ie the 

costs of the merger), this section assesses: 

 the extent of any loss of patient choice or competition in the supply of community health 

services in Lewisham; and 

 the extent of any loss of patient choice or competition in the supply of acute care services in 

Lewisham. 

47. The services and geographic area (ie the markets) in which the merging parties compete are 

discussed in detail in Appendix 3. Our assessment of the effect of this merger would not vary 

                                                           
14 This can be found at p.7 of the document entitled “Response to request for further details” and p.2 in PCT commissioner’s answers to 
our 2nd round of questions. 
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with our findings on market definition; we therefore do not consider it necessary to identity 

precisely the market that is most appropriate for analysing the effects of the merger. However, 

for the purposes of explaining our competitive assessment of this merger, we refer to the 

market for community services in Lewisham and the market for acute services in Lewisham. 

48. When assessing the impact of a merger on patient choice and competition, we compare the 

effect of the merger with the likely situation if the merger did not take place. (This alternative 

scenario is known as the ‘counterfactual’.)  In many merger reviews, the most appropriate 

counterfactual will be the pre-merger situation. However, as we discuss in paragraphs 33-34, 

under Transforming Community Services many PCTs are divesting their community services 

provider arms. As a result, if the proposed merger between Lewisham Provider Services and 

Lewisham Hospital did not proceed, it may not be that the most likely alternative is that 

Lewisham Provider Services would be vested in Lewisham PCT. 

49. Nevertheless, any alternative merger would also have to be reviewed for consistency with the 

Principles and Rules. Given this, for the purposes of accurately assessing the competitive effects 

of the proposed merger between Lewisham Provider Services and Lewisham Hospital, we 

assume that if this merger did not take place there would either be no merger or there would be 

a merger that does not raise concerns in relation to patient choice and competition. 

EFFECT OF THE MERGER ON PATIENT CHOICE AND COMPETITION IN COMMUNITY SERVICES 

50. We have considered two ways in which the proposed merger between Lewisham Provider 

Services and Lewisham Hospital might affect patient choice and competition in community 

services. 

 the merger might reduce the number of credible providers of community services in 

Lewisham (horizontal effects). 

 the merger might affect patient choice and competition in community services as a result of 

the acute care provider being able to influence the flow of patients to providers of 

community services (vertical effects). 

We discuss each of these two possibilities in the following paragraphs. 

¢ƘŜ ƳŜǊƎŜǊΩǎ ŜŦŦŜŎǘ ƻƴ ǘƘŜ ƴǳƳōŜǊ ƻŦ ŎǊŜŘƛōƭŜ ǇǊƻǾƛŘŜǊǎ ƻŦ ŎƻƳƳǳƴƛǘȅ ǎŜǊǾƛŎŜǎ 

51. In assessing whether the merger between Lewisham Provider Services and Lewisham Hospital 

would reduce patient choice and competition, we need to consider the extent to which both 

organisations represent credible providers of community services either now or in the future, 

and whether their integration into a single organisation would adversely affect patient choice or 

competition as a result of there being too few other credible providers of community services. 

52. Competition in the provision of community services in Lewisham currently takes the form of 

competition between providers for PCT-let contracts to provide services to patients. Holders of 

community services contracts in Lewisham each provide their services on an exclusive basis. 

That is, there are no community services provided in Lewisham under a patient choice or AWPP 
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model (see paragraph 33). If a patient is registered with a GP in Lewisham, that patient can only 

choose the community services provider contracted by Lewisham PCT. 

53. As a result, the merger between Lewisham Provider Services and Lewisham Hospital would not 

reduce patient choice in community services compared to the current situation where there is 

no patient choice in community services. The merger may, however, reduce competition 

through reducing the extent to which the commissioner (ie Lewisham PCT) is able to choose 

between competitors for community services contracts. This may come about through: 

i. removing a current competitor for community services contracts (ie if Lewisham Provider 

Services and Lewisham Hospital currently compete for community services tenders in 

Lewisham); or 

ii. removing a future bidder for the supply of community services in Lewisham (ie if Lewisham 

Provider Services and Lewisham Hospital do not currently compete for tenders in Lewisham, 

but are likely to do so in the future). 

54. To conclude that the merger would adversely affect patients and taxpayers, we would have to 

conclude that the merger not only removed a credible, current or future, competitor for these 

contracts, but also there was an insufficient number of other credible actual or potential 

providers of community services that could effectively compete for community services 

contracts in Lewisham such that competition, overall, would be reduced by the merger. 

55. As a result, in the following paragraphs we, first, review competition between Lewisham 

Provider Services and Lewisham Hospital for community services contracts in Lewisham, and 

second, the number of other credible providers of community services in the area. 

Competition between Lewisham Provider Services and Lewisham Hospital 

56. To assess whether the merger between Lewisham Provider Services and Lewisham Hospital 

would reduce competition for community services contracts by removing either a current or 

future potential bidder, we have examined past bidding for community services contracts in 

Lewisham, the extent to which the two organisations provide similar services, and future bidding 

intentions for community services contracts. 

57. Lewisham Provider Services and Lewisham Hospital did not bid against each other in the two 

tenders put out by Lewisham PCT over the past three years. Lewisham Provider Services did not 

consider itself sufficiently experienced to bid for the MSK service and Lewisham Hospital was not 

interested in the Head & Neck service, as it includes elements which Lewisham Hospital does not 

have the expertise to deliver. There is only a very small potential overlap in the community 

services currently provided by Lewisham Provider Services and Lewisham Hospital.15 On the 

evidence of past tenders, Lewisham Provider Services and Lewisham Hospital were not direct 

competitors for the provision of the same services. However, given the small number of tenders 

and the undeveloped nature of competition, it is not possible definitively conclude that they lack 

the ability so to compete. 

                                                           
15 Lewisham Hospital provides an MSK service for upper limb, lower limb and back musculo-skeletal pain and Lewisham Provider Services 
provides a “Foot MSK” service. Interpreting these answers, we cannot preclude that a potential overlap between the two services. 
However, it is unlikely that patients choose between the two services if they needed treatment for musculo-skeletal pain in feet. 
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58. We then considered whether Lewisham Provider Services and Lewisham Hospital are likely 

competitors for community services in the future. This involves assessing whether Lewisham 

Provider Services and Lewisham Hospital would both bid for the same community services, were 

they tendered, and whether they would be credible bidders. 

59. We consider Lewisham Provider Services to be a strong bidder for the full range of community 

services in Lewisham because it is currently providing the full range of community services in the 

area. Hence, it has knowledge and expertise, is located in the area and has the infrastructure in 

place, and has successful bidding experience for community services contracts. 

60. Lewisham Hospital told us that “in the absence of the merger, we would continue to provide 

acute medical and surgical services to the local population. We would also wish to provide much 

of the future Polysystem activity on the Lewisham Hospital site, for example outpatient activity. 

But we would not seek to move into the territory currently occupied by Lewisham Provider 

Services, eg we would not look to provide community nursing services”.16 Despite this statement 

from Lewisham Hospital, given as a response to a specific query raised by the CCP, we need to 

balance the statement against the fact that Lewisham Hospital has already won two tenders for 

community services, namely MSK in Lewisham and bowel screening in South East London, the 

latter together with King’s College Hospital. We therefore consider that in the absence of the 

merger, it would bid for community services contracts (as evidenced by its bidding behaviour to 

date) and that it would be a credible bidder given its current community service delivery and its 

expertise in acute services that may be shifted into the community. 

61. The conclusion in paragraph 60 implies that the merger would remove one competitor for 

community services from the market. It is therefore necessary to consider whether there are 

enough other credible bidders for community services contracts to ensure high quality standards 

of care and value for money if the merger takes place. 

62. Potential competitors for community services contracts in Lewisham fall into three broad 

categories: 

 other PCT provider arms; 

 other NHS organisations, such as acute and mental health providers; and 

 independent and third sector providers. 

63. Eight PCT provider arms responded to our information requests regarding their bidding 

intentions in community services tenders: [" ]. Lambeth provides six community services 

available to Lewisham residents;17 Southwark provides one service available to Lewisham 

residents (Multiple Sclerosis Nursing); Lewisham, Lambeth and Southwark jointly provide two 

services (Home Enteral Nutrition (tube feeding) and Children’s Nursing) across their  three areas; 

and all provide one service together (Head and neck cancer service) available to all residents in 

South East London. This indicates that the other five provider organisations in South East 

                                                           
16 See the parties’ response to our information requests, “Queries concerning the proposed merger of NHS Lewisham’s Provider Services 
Arm with Lewisham Hospital”, at response to question 19, at page 17. 
17 These are: care for patients with sickle cell anaemia, Drug & alcohol Healthcare, TB care, a team providing medical care for the 
homeless, a team providing medical care for refugees, HIV nursing team and podiatric surgery. 
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London, and in particular Lambeth and Southwark, already have some knowledge of the needs 

of the population in Lewisham.18  

64. Seven told us they anticipate bidding outside their own PCT area in the future; two [" ] mention 

specifically that they would consider bidding in Lewisham; one [" ] told us it would bid in South 

East London; one told us it would bid in the London area [" ] and one [" ] said it will bid in 

multicultural areas of high deprivation (ie in areas with the same characteristics as Lewisham). 

Two [" ] did not state what services they would bid for; [" ] would primarily be interested in 

‘bidding for services that are a direct expansion of any of our existing services’ and in ‘areas of 

existing expertise’; whereas [" ] would bid for a full range of community services.19  

65. In conclusion, six provider arms are potential competitors [" ] and of these, it seems likely that 

two [" ] in particular would be credible bidders for a full range of community services, and one 

[" ] would be a credible bidder for more specialist services (as it currently provides a specialist 

service in Lewisham ([" ]) and has told us it would bid for further specialist services in the 

future). We note that there may be other PCT provider arms that did not respond to our 

information request, but would also be credible bidders to provide community services in 

Lewisham. 

66. Six acute and mental health providers responded to our information requests regarding their 

bidding intentions in community services tenders: [" ]. One [" ] specifically states it would bid 

in Lewisham; and two [" ] that they would bid across South East London. Three [" ] have 

previously bid extensively in South East London and one [" ] has bid in Bexley, and whereas one 

[" ] would be most likely to bid for mental health services, three [" ] would bid for a full range 

of community services.  

67. In conclusion, one [" ] would be a credible bidder for mental health services, one [" ] for more 

specialist services (they bid for [" ]) and three [" ] would be credible bidders for the full range 

of community services. 

68. Two independent sector providers responded to our information requests: [" ]. One [" ] 

expressed no interest in bidding, but the other [" ] would bid outside its own area for the full 

range of community services, in particular in areas with high population density (one of the 

characteristics of Lewisham). Furthermore, it has bid in approximately 100 tenders nationwide 

to date. 

69. In conclusion, there are a significant number of credible bidders of varying strength for 

community services in Lewisham, in addition to the merged entity, were the merger to take 

place. This means that even though the merger would remove a bidder for community services, 

                                                           
18 We are aware that parties may have an incentive to answer strategically to our information requests in order to seek to influence our 
conclusions. However, in formulating our views on whether an organisation is likely to bid for services we take into account a range of 
factors, including past bidding behaviour, and as a result, consider that we have minimised the risk of our overall findings being influenced 
by strategic responses to our questions on bidding intentions. 
19 Bromley Provider Arm is restructuring its community health services as it is moving towards becoming a Social Enterprise. The services 
listed on its website, http://www.bromleyhealthcare.nhs.uk/about-us/proposed-services, indicate that roughly 13 of the services provided 
by LCHS are provided in very similar form by Bromley. This suggests that services potentially tendered by Lewisham PCT are likely to be 
direct expansions of services provided by Bromley’s Provider Arm. 

http://www.bromleyhealthcare.nhs.uk/about-us/proposed-services
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there would be sufficient credible bidders in Lewisham to ensure service quality and value for 

money.  

70. The Panel notes the commissioning plans of Lewisham for the next two years (see 

paragraphs 41-45) and the requirement that the PCT Procurement Guide places on Lewisham 

PCT to competitively tender services at the end of its community services contracts (see 

paragraphs 36-37). The Panel considers that these two factors will ensure that the merged entity 

faces significant competition from other potential providers of community services in Lewisham. 

[ŜǿƛǎƘŀƳ IƻǎǇƛǘŀƭΩǎ ŦƛƴŀƴŎƛŀƭ ǎǘŀǘǳǎ 

71. In most mergers, the CCP will not seek to review the financial capacity of the parties to deliver 

services. The assessment of whether an organisation is an appropriate acquirer and provider of 

services is a question for the relevant PCT(s), the CQC and, in certain circumstances, the SHA and 

Monitor. However, during our review, Lewisham Hospital was under review by the Challenged 

Trust Board. This was of concern because, where an acquiring organisation is financially weak, it 

is possible that its acquisition of another organisation could have an adverse effect on patients 

and/or taxpayers. A financially challenged organisation may have an incentive to reduce the 

quality of services acquired, in order to reduce its financial deficit. Lewisham Hospital had a first 

meeting with the CTB on 24 April2009, where it stated that “£4m from the Challenged Trust 

Board would enable us to balance our Plan, pay off our historic deficit and strengthen our 

balance sheet in preparation for applying for Foundation Trust status”.20 Following this meeting, 

the CTB decided to move Lewisham Hospital to level 2, which means that it was satisfied that 

Lewisham Hospital has a viable future. At level 2, Lewisham Hospital’s “plans for a viable future 

[were] subject to analytical rigour”.21 KPMG undertook the analysis of Lewisham Hospital’s plans 

and the CTB subsequently cleared Lewisham Hospital of ‘challenged trust’ status and provided it 

with the requested funds on 24 March 2010. It was therefore not necessary for us to consider 

any competitive impact Lewisham Hospital’s ‘challenged’ status may have. 

¢ƘŜ ƳŜǊƎŜǊΩǎ ŜŦŦŜŎǘ ƻƴ ǘƘŜ Ŧƭƻǿ ƻŦ ǇŀǘƛŜƴǘǎ ǘƻ ŎƻƳƳǳƴƛǘȅ ǎŜǊǾƛŎŜǎΩ ǇǊƻǾƛŘŜǊǎ 

72. We considered whether the merger would reduce patient choice and competition in community 

services as a result of the influence that Lewisham Hospital has over the flow of patients from its 

acute services to community services. Where patients have a choice of community services 

provider following acute treatment, integration between the acute provider and a community 

services provider could give merged entity the ability and the incentive to refer patients to its 

own community services arm in preference to other providers of community services. This could 

have the effect of foreclosing competition from other providers of community services. 

73. However, as there is currently no choice of community services provider in Lewisham (see 

paragraph 52), vertical integration between Lewisham Hospital and Lewisham Provider Services 

cannot result in a reduction in patient choice compared with the current situation. None of the 

commissioning plans discussed with us by Lewisham PCT involve introducing patient choice in 

community services in the future either. As a result, we cannot conclude that vertical integration 

                                                           
20 From presentation held by Lewisham Hospital to the CTB. 
21 From “Progress update ς Challenged Trust Board June 18th”. 
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between Lewisham Hospital and Lewisham Provider Services will reduce patient choice and 

competition. 

74. The Panel, however, notes that if patient choice in community services in Lewisham were to be 

introduced (as envisaged in various community services policy papers – see paragraphs 29-40), 

then the benefits to patients and taxpayers may not be realised if the vertically integrated entity 

was able to direct patients to its own services. To prevent this, the commissioning PCT would 

need to ensure that patients had the ability to exercise choice of community service provider. 

(Alternatively, the PCT may wish to provide patients with a choice between multiple integrated 

care providers. This would mean that the patient would only choose its provider of community 

care as part of its overall choice of care provider.) 

EFFECT OF THE MERGER ON PATIENT CHOICE AND COMPETITION IN ACUTE SERVICES 

75. In relation to acute services, the merger between Lewisham Provider Services and Lewisham 

Hospital could affect patient choice and competition in acute services through: 

i. removing Lewisham Provider Services as a potential provider of acute services; or 

ii. the merged entity foreclosing competition in acute services through exclusively referring 

patients from its community services arm to its own acute services or otherwise impeding 

patient choice of acute care provider. 

76. To the extent that the merger results in the merged entity acquiring the ability to refer patients 

to its own services when this would previously have been undertaken by a GP, then the merger 

may also affect the primacy of the GP gatekeeper function (see Principle 10 – set out in 

paragraph 20). 

Lewisham Provider Services as a potential provider of acute care 

77. There are, in principle, two ways in which Lewisham Provider Services could, in the absence of 

the merger, be an actual or potential competitor to Lewisham Hospital in relation to acute 

services. These are, first, where acute services that are currently provided by Lewisham Hospital 

are moved into the community, pursuant to DH policy of moving care into the community 

setting where possible, and second, where Lewisham Provider Services is a possible entrant into 

the provision of acute services in an acute care setting. 

78. In relation to acute care services that are moved into a community setting, we conclude in 

paragraphs 59 that Lewisham Provider Services would, if the merger did not take place, 

represent a credible alternative to Lewisham Hospital across the full range of these services. 

However, we also conclude in paragraph 69 that there is a sufficient number of other credible 

providers of community services in Lewisham that the merger is unlikely to impose any material 

costs on patients or taxpayers as a result of a loss of competition in community services, 

including acute services that are moved into a community setting. 

79. In relation to acute care services that are provided in an acute care setting, we do not believe 

that Lewisham Provider Services can be regarded as a potential provider of these services. This is 



18 | P a g e  

 

because of the barriers to entry that it would face having never provided acute care services 

before. 

80. In conclusion, we do not believe that the merger gives rise to a loss of competition as a result of 

the loss of a potential provider of acute services either for acute services that are provided in a 

community setting, or for acute services that are provided in an acute care setting. 

Foreclosure of competition in acute care 

81. A merger between Lewisham Provider Services and Lewisham Hospital could foreclose 

competition in acute care where: 

i. the merged entity has the ability and the incentive to refer more patients to its own acute 

services from its community services arm than would otherwise be the case; and 

ii. the diversion of patients to the merged entity’s own acute services results in other providers 

of acute services having to withdraw certain services or ultimately cease providing services.22 

82. The proposed merger creates a financial incentive for this to happen, as the ‘Payment by 

Results’ system means that a hospital receives a payment for each patient it treats (ie a 

hospital’s revenue increases with the volumes of patients admitted).23  The opportunity for this 

to happen occurs if patients are not aware that they have a free choice of hospital. 

83. However, we consider foreclosure to be unlikely due to the very small proportion of patients 

being referred for acute elective care (less than 5 per cent of all referrals from Lewisham 

Provider Services) and because these referrals represent a small proportion of other hospitals’ 

acute care elective admissions. Although we expect referrals from community services will 

increase in future (see paragraph 94), we do not expect this to be so significant that the merger 

could result in the foreclosure of competition in acute care. 

Effect on the GP gatekeeper function 

84. We consider the ‘gatekeeper function’ to be the GP’s role as: (i) an informed and impartial 

adviser who determines when secondary care is needed and offers those patients advice on the 

appropriate treatment that is required; and (ii) a first point of care before secondary care can be 

accessed by patients. To the extent that the merger results in the merged entity acquiring the 

ability to refer patients to its own acute services when this would previously have been 

undertaken by a GP, then the merger may adversely affect the primacy of the GP gatekeeper 

function. 

85. Patients of community services in Lewisham currently are able to choose their provider of acute 

elective care and receive impartial advice from their GP or community service professional. 

Although information was not available on referrals for acute elective care from Lewisham 

                                                           
22 A merger could also reduce competition if as a result of diverting patients to the merged entity’s own acute services, other providers 
incur higher per patient costs as a result of the decline in volume of patients treated. This would be a concern if it were to result in a 
decline in quality of services. This could arise if a significant proportion of acute patients are referred from community services. 
23 These incentives may come about as a result of remuneration being linked to referrals, or more indirectly, as a result of an interest on 
the part of Lewisham Provider Services in the financial performance of Lewisham Hospital and its impact on Lewisham provider Services’ 
employment stability or security. This incentive may differ across services and treatment types according to the relationship between the 
hospital’s costs and the tariff it receives under Payment by Results, the extent of spare capacity at the hospital, and the perceived cost of 
treating any individual patient compared to the tariff received under Payment by Results. 
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Provider Services, evidence from hospital admissions of patients registered in Lewisham PCT on 

a number of relevant conditions shows admissions to a number of hospitals other than 

Lewisham Hospital (see Appendix 6). This shows patients access various different hospitals for 

acute elective care. 

86. We expect that the merged entity will be able to refer patients to its own acute care services in 

at least some areas following the merger. This is because one of the key arguments the parties 

put forward in favour of merger is more integrated care with greater continuity of treatment for 

patients in care pathways that cross between acute care and community services providers.24 

One part of this improved integration can involve eliminating the need for patients to be 

referred back to their GP when needing to access acute elective care following treatment in a 

community service.  

87. We are aware that although the majority of referrals for acute elective care are made by GPs 

there is nothing to prevent other professionals, including community health care providers such 

as specialist nurses and allied health professionals, from making patient referrals. These 

professionals can refer patients using Choose and Book. Professionals in community services 

may also refer a patient for elective care by writing a letter directly to the acute provider.25 This 

is how referrals have traditionally been made and is an alternative to the Choose & Book system. 

88. Eliminating the GP at this point in the care pathway, where a patient can exercise choice of 

acute care provider, and replacing the GP with healthcare professionals employed by the 

merged entity could undermine the gatekeeper function that would otherwise be exercised by 

the GP.26 In particular, the merged entity is likely to have an incentive to increase the proportion 

of those patients referred for acute elective care to its own acute services arm. 

89. This incentive arises from the obligation on NHS Trusts to exercise their functions effectively, 

efficiently and economically.27 As an NHS Trust, one of the obligations for Lewisham Hospital is 

to ensure that its revenue is not less than sufficient, taking one financial year with another, to 

meet outgoings properly chargeable to revenue account.28 Evidence from Lewisham Hospital 

suggests that its financial performance is a relevant factor in its decision-making and we expect 

this to continue after the merger.29 

                                                           
24 In a submission to the CCP the parties told us that post-merger “there will be arrangements for rapid access to acute care in cases of 
need, enhancing patient safety in the community. By contrast where two organisations are involved, a referral back to acute care would 
need to be instigated by a GP or through an A&E attendance (tariff cost involved). This is both more inconvenient (and potentially 
dangerous) for patients and more expensive for the health economy.” The parties *check which parties+ subsequently told us that they in 
fact plan to continue using GPs to make all referrals, but we understand that provided patients receive appropriate and impartial clinical 
advice this may not always be necessary and could change in the future.  
25 We are aware that that in some cases acute providers may be unwilling to accept referrals from specialist nurses. 
26 This potential effect on the GP gatekeeper function arising from a merger between an acute services provider and a community services 
provider only arises in relation to patients that might be referred from community services to acute elective services, and not vice versa, 
because it is only in relation to acute elective services that patients have a choice of service provider (see paragraph 52). 
27 National Health Service Act 2006, section 26. 
28 In accordance with 2(1) of Schedule 5, which sets out the financial obligations of NHS Trusts, each NHS trust must ensure that its 
revenue is not less than sufficient, taking one financial year with another, to meet outgoings properly chargeable to revenue account. We 
understand that, in general, the delegated duty of the Chief Executive of an NHS Trust reflects these requirements to ensure value for 
money. 
29 In a submission on the benefits of integration, Lewisham Hospital told us that “all parties can agree that more care should be moved out 
of hospital, but this is very difficult for an acute trust when it is facing, in effect, a 100% income loss once activity moves away”.  
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90. The incentive to refer within an integrated organisation may differ across services and treatment 

types according to factors such as the relationship between the merged entity’s costs and the 

tariff it receives under Payment by Results, and the perceived cost of treating any individual 

patient compared to the tariff received under Payment by Results. We have not had the 

information to analyse this in the present case, but this does not affect our conclusions. The 

incentive also depends on the availability of spare capacity at the employing hospital. In 2008-09 

Lewisham Hospital operated at 84.90 per cent bed occupancy, which is just below the occupancy 

rate of 85 per cent which may be considered detrimental.30 Although this suggests that 

Lewisham Hospital does not currently have spare capacity, we expect capacity to increase as 

acute services are moved from an acute setting to a community setting in the near future. 

91. There are a number of ways in which healthcare professionals are likely to respond to 

organisational incentives to increase referrals to the merged entity’s acute services. This could 

come about as a result of remuneration being linked to referrals, or more indirectly, as a result 

of an interest on the part of Lewisham Provider Services in the financial performance of 

Lewisham Hospital and its impact on Lewisham Provider Services’ employment stability or 

security.31 Lewisham Hospital told us that “staff will retain loyalty to the interests of their parent 

organisation”. This is not to suggest that referring staff would refer patients inappropriately or 

unprofessionally and we are aware that staff comply with professional obligations to act in 

patients’ best interests when making referrals.32 Systems may, however, be introduced in the 

merged entity that make it difficult for patients to exercise choice or which bias patient choice in 

favour of acute services at the merged entity.33 We are aware that in other areas PCTs have 

thought it necessary to ensure arrangements are put in place to provide impartial advice to 

patients on choice of elective acute care provider, eg the PCT offers a choice support team which 

is available to patients and operates independently of acute services providers.  

92. Lewisham Hospital acknowledges the existence of these incentives. Lewisham PCT discussed 

Lewisham Hospital’s bid to merge with Lewisham Provider Services Board minutes note that a 

medium-term risk of the proposed merger is that “[v]ertical integration drives inappropriate 

acute activity”.34 In its plan to mitigate this risk, Lewisham Hospital states that: “The vertically 

integrated organisation will aim to be responsive to GP gatekeepers and commissioners, who 

will be aiming to reduce, rather than increase acute activity. New pathways will be agreed with 

all relevant parties, including of course commissioners, to ensure that no such inappropriate 

referrals take place.” Further, in Annex L to Lewisham PCT’s Annual Report 2008/09, at pages 21-

22, it discusses the ‘Effective Referral Management Programme’, which aims to “reduc*e+ 

                                                           
30 The Department of Health (UK). Shaping the future NHS: long term planning for hospitals and related services. Consultation document on 
the findings of the national beds inquiry. London: Department of Health, 2000, states: “The Government’s Emergency Services Action Team 
(ESAT) report in 1997 included analyses showing that in acute hospitals average bed occupancy rates over 85 per cent are associated with 
rapidly growing problems in handling emergency admissions. Subsequent analysis by the University of York has confirmed this conclusion. 
Managing peaks and troughs is also a matter of ensuring that resources are used appropriately and are deployed flexibly to match demand 
variations over the year.” 
31 Since the integration between the two organisations has not yet occurred, there is no direct evidence of actual incentives from which 
we can draw conclusions. 
32 Good Medical Practice, paragraph 74. 
33 The CCP is aware of at least one example where a community service provided by an acute trust encourages referrals from that 
community service to the parent acute trust through requiring patients to return to their GP if they wish to exercise choice and go to an 
alternative acute care provider. This means more effort is required by patients when they choose a hospital other than the local acute 
Trust. 
34 In board minutes dated July 2008, at page 11. 
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inappropriate referrals”. We note, however, that Lewisham Hospital’s plans to mitigate these 

risks may be difficult to implement, or may take some time. 

93. We therefore expect that the merged entity will refer patients to its own acute care services 

from its community services arm in at least some areas following the merger. We consider that 

this will impede patient choice of acute provider and have an adverse effect on patients as some 

will receive treatment at a provider that they might not have otherwise chosen.35 

94. We analysed how many patients would be adversely affected by this loss of choice. The parties 

told us that this information is not recorded and that we should assume that a minimal 

proportion (less than one per cent) of patients are referred from Lewisham Provider Services to 

Lewisham Hospital. We note that a small proportion of patients might be referred from 

community services to acute elective care services. However, in our view this is likely to increase 

as more services are moved from an acute setting to a community setting. An example of a 

service where patients can be referred from a community service to an acute elective care 

service are community-based musculoskeletal (MSK) services.36 

95. On the basis of the evidence set out in paragraphs 84-94, we found that the merger may be 

expected to impose material costs on patients and/or taxpayers by reducing patient choice in 

relation to acute elective care.37 On this basis we considered that the merger would not be 

consistent with the Principles and Rules and should not proceed unless remedies were put in 

place to preserve choice for patients accessing acute elective care via community services. 

ASSESSMENT OF BENEFITS 

96. In assessing whether a proposed merger could be expected to give rise to an adverse effect on 

patients and/or taxpayers, we will have regard to any benefits to patients and/or taxpayers 

arising from the merger.38 In respect of patients, these benefits may take the form of higher 

quality services, a greater choice of services or greater innovation in relation to such services. In 

respect of taxpayers, the benefit is likely to be a better price paid by commissioners for services 

from the merged entity.39 Such benefits must be expected to accrue within a reasonable period 

from the merger and be unlikely to accrue without the merger. 

97. Given that we have identified material costs as a result of this merger by reducing patient choice 

of acute elective care, it has been necessary for us to analyse the presence or extent of relevant 

benefits and their likelihood to materialise within a reasonable time period. Our assessment only 

relates to those benefits that it is anticipated would accrue as a direct result of the merger.  

                                                           
35 We note that another risk of the proposed merger is of increased inappropriate acute referrals (ie that patients are referred for acute 
treatment which the PCT would not otherwise consider cost-effective). Although one aspect of the GP’s role is to avoid excessive referrals, 
as discussed in paragraphs 87-88, there several ways in which the GP function can be bypassed. We note that this risk is not a direct choice 
or competition issue and that safeguards against inappropriate referrals from community care to acute care must rest with the PCT. 
36 As more services are moved from an acute to a community setting, more patients needing acute episodes of treatment as part of their 
care pathway will be treated by Lewisham Provider Services which increases the scope for direct referrals from Lewisham Provider 
Services to Lewisham Hospital. 
37 This consideration is given against a counterfactual in which patients are not, and will not be, able to choose a community services 
provider, as discussed at paragraph 48. 
38 See paragraphs 5.51 to 5.60 of the CCP’s draft interim guidelines, available at www.ccpanel.org.uk. 
39 This can be a result of (a) lower number of referrals (b) reduced community services utilisation. 

http://www.ccpanel.org.uk/
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98. The parties told us that the merger will: 

 enable Lewisham PCT to focus on commissioning; 

 enable seamless care across community and acute setting; 

 reduce admissions and length of stay in hospital by changing incentives, by being able to 

provide alternative models of care (for example, care closer to home), and by improved 

preventive care and by better information sharing across community and acute settings; 

 improve recruiting and retention, thereby creating a motivated workforce, by offering new 

models of teaching, opportunities for research in community health care and thereby 

creating an organisation with greater appeal to clinicians; and 

 bring about cost efficiencies by merging back-office functions and reducing duplication and 

wasted clinical time. 

99. We consider that the merger will bring benefits to patients and taxpayers, particularly in terms 

of allowing Lewisham PCT to focus on its commissioning responsibilities. We note, however, that 

the potential benefits were not well supported by evidence such as relevant strategic plans or 

other documentation. With regard to the expected financial and clinical benefits from improved 

efficiency, the parties plan to undertake reviews but have not yet been able to do so. It is 

therefore difficult for us to take these into account. In addition, it is our view that many of the 

benefits the parties considered would accrue are not specific to this merger as they could come 

about in other ways, including other transactions. Finally, the benefits which have been put 

forward are not directly related to the costs that we have identified, ie a reduction in patient 

choice in relation to acute elective care, and whilst such a direct relationship is not essential, it is 

relevant. 

100. Taking all of these factors into account, we conclude that the merger may be expected to 

result in a material adverse effect on patients and taxpayers as a result of a reduction in patient 

choice in relation to acute elective care. We therefore considered whether we could recommend 

a remedy which would effectively and proportionately address the adverse effect on patients 

and taxpayers we have identified. 

REMEDIES 

101. In this section we consider the likely effectiveness and proportionality of the remedies set 

out at Appendices 6 and 7. 

102. Lewisham Hospital, on behalf of itself and Lewisham Provider Services, agreed to implement 

the following remedies, set out in full at Appendix 6, concerning: 

i. compliance with all current and future legislation or Department of Health guidance 

regarding patient choice of acute elective care provider; 

ii. use of the Choose and Book system; 

iii. the provision of an appointment letter when an employee of the merged entity refers a 

patient for acute elective care, setting out the patient’s right to a choice of provider, 

together with an explanation of the contents of the letter;  

iv. training for all those referring patients for acute elective care;  
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v. compliance with any written directions the CCP may from time to time give for the purpose 

of securing compliance with the remedies; and 

vi. the provision of information to Lewisham PCT to enable it to monitor the remedies. 

103. Lewisham PCT agreed to implement the following remedies, set out in full at Appendix 7, 

concerning: 

i. the monitoring of referral patterns; 

ii. the monitoring of the quality and impartiality of advice being offered on choice; 

iii. choice specifications built into new integrated pathways; 

iv. compliance with any written directions the CCP may from time to time give for the purpose 

of securing compliance with the remedies; and 

v. cooperation with London SHA and/or Lewisham PCT in respect of monitoring compliance 

with, and/or investigation into potential breaches, of the remedies. 

104. The remedies set out below will ensure patient choice is offered by Lewisham Provider 

Services (on behalf of the merged entity) to those patients who require acute elective care. The 

remedies also ensure that Lewisham PCT will monitor referral patterns. Accordingly, we believe 

that the remedies will address the adverse effects in a timely manner and are practical to 

implement, monitor and enforce. We also consider that there is a high degree of certainty that 

the remedies will achieve their intended effect. Accordingly, we believe that the remedies are 

effective in addressing the reduction in patient choice of acute elective care that we have 

identified. 

105. We believe that the effect of the remedies is to reflect existing good practice and legal 

obligations. They do not therefore impose additional cost or burden on the parties. Further, we 

consider the remedies necessary to preserve the key principle of patient choice and competition 

in acute elective care. We therefore believe that the remedies are proportionate in addressing 

the reduction in patient choice of acute elective care that we have identified. 

ADVICE AND RECOMMENDATIONS 

106. In respect of (i) community services, and (ii) acute services that are moved into the 

community, we conclude that Lewisham Hospital and Lewisham Provider Services would be 

likely to be competitors in the future, although they are not currently. However, we consider 

there to be a sufficient number of credible alternative providers of community services in 

Lewisham such that sufficient competition will remain following the merger to ensure high 

quality standards of care and value for money.  

107. In respect of acute care provided in an acute setting, we do not consider that there would be 

any reduction in patient choice or competition, because we do not consider Lewisham Provider 

Services to be a potential provider of these services. This is because it would face significant 

barriers to entry and is inexperienced in this area of patient care. We also considered whether 

competition in acute care could be foreclosed by the merger, but concluded this unlikely given 

the very small proportion of patients referred for acute elective care by Lewisham Provider 

Services. 
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108. Finally, we considered the effect of the merger on the primacy of the gatekeeper function. 

We consider that the merger changes the ability and incentive of Lewisham Provider Services to 

make referrals to Lewisham Hospital, resulting in a reduction in patient choice. Accordingly, we 

concluded that the merger was likely to result in reduced patient choice in respect of referrals 

for acute elective care. We assessed the benefits arising from this merger but concluded that 

they did not outweigh the adverse effects arising from the reduction in patient choice identified.  

109. We consider that the adverse effects identified can be prevented through a number of 

remedies which the parties have agreed to. These remedies will preserve patient choice and will 

allow Lewisham PCT to monitor referral patterns to ensure that patient choice for acute elective 

care is being offered by Lewisham Provider Services. Accordingly we have advised that these 

remedies are necessary to ensure that the merger is consistent with Principle 9 of the Principles 

and Rules.  

110. It is noted that the analysis, advice and recommendations set out in this report have been 

given by the CCP on the basis of information it has received to date. Should there be any change 

in respect of any of the matters referred to in this report, including but not limited to the terms 

of the proposed merger and the remedies agreed with us by the merger parties, we expect the 

parties to re-refer the matter to us for further consideration. 

 



Appendix 1 

COMMUNITY HEALTH SERVICES PROVIDED BY LEWISHAM PROVIDER 
SERVICES 

Service Group Income (£ '000) 

District nursing 4,671 

Community matrons (incl continence and tissue viability)  1,015 

Intermediate care (LINC) 1,168 

Adult Therapy Team (LATT) 703 

Hip Team 197 

Foot health 960 

MSK Foot services 51 

Diabetes Team 378 

Home Enteral Nutrition Team (HEN) 271 

Community Walk In Centre 703 

Phlebotomy service 301 

Sexual & Reproductive health service 2,720 

Health Visiting Service 4,250 

School Age Nursing 1,170 

Special Needs Nursing 421 

Community children’s Nursing Team 721 

Safe Guarding 469 

Paediatric Physiotherapy 728 

Community Paediatrics 305 

Paediatric Occupational Therapy 449 

Paediatric Speech and Language Therapy 1,325 

Immunisations 194 

Multi-Agency Planning Pathway (MAPP) 30 

BCG (TB vaccine) 100 

TOTAL 23,300 
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COMMUNITY HEALTH SERVICES PROVIDED BY LEWISHAM HOSPITAL 

Service Line Income (£ '000) 

MSK 252 

Bowel screening 267 

Total 519 
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MARKET DEFINITION 

1. The most helpful way in which to assess the effect that a merger has on competition is by first 

identifying (or defining) the markets in which competition between the merging parties takes 

place. There are two dimensions to any market: a product dimension and a geographic 

dimension. The following paragraphs discuss the products (or, more specifically, services in this 

case) and the geographic area in which competition between Lewisham Provider Services and 

Lewisham Hospital takes place.1 

2. A number of approaches have been employed by economists over the years to define markets in 

which the effects of a transaction or behaviour can be assessed. In line with international best 

practice, and consistent with our draft interim guidelines, the CCP uses the so-called 

‘hypothetical monopolist’ test wherever feasible as the basis for identifying and defining the 

markets affected by a merger. The purpose of this test is to help identify a market, being a 

service or group of services and a geographical area in which they are supplied and where 

providers of those services compete with one another. It is within this market that the effects of 

a merger can be assessed. 

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers 

(in this case, patients or commissioners) would respond if a hypothetical single provider of a 

service (or group of services) were to offer a poorer quality (or higher priced) service (see 

paragraph 4.23 of the CCP’s draft interim merger guidelines).2 Patients or commissioners may 

respond to lower quality (or higher prices in the case of commissioners) by using or 

commissioning a smaller volume of the service in question and they may use or commission 

other services or the same services from a provider in a different geographic area. When 

defining the product market, consideration is given to the other services patients and 

commissioners might use and when defining the geographic market, consideration is given to 

the other geographic areas where patients and commissioners might access services. 

4. Healthcare markets are different from other markets as a result of the role played by both 

patients and commissioners, and we need to consider the responses of both when thinking 

about alternative service providers for the purposes of identifying a market affected by a 

merger. The capacity of patients or commissioners to access alternative service providers will be 

affected by whether, for example, the any willing provider model or competitive tendering is 

being used to supply services to patients. 

5. In any merger, the services or geographic areas that are included in the market(s) identified as 

being affected by the merger can have a material bearing on the assessment of the extent to 

which choice and competition are affected by the merger. However, in other cases, particularly 

those which do not raise concerns it may have no bearing at all. That is, the CCP would reach the 

same conclusion that a merger did not give rise to a material adverse effect on patients or 

taxpayers regardless of how it defined the markets affected by the merger. In these latter cases, 

                                                           
1 We use the terms ‘product’ and ‘service’ interchangeably in this document. 
2 Most services in the NHS are subject to fixed prices in the form of a tariff. In community services, however, there is no fixed tariff for 
services, the cost of which (or price) is the subject of negotiation with the PCT. 
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it will not usually be necessary for the CCP to reach a definitive conclusion on market definition, 

and in consequence, the CCP may choose not to do so in these cases. 

PRODUCT MARKET 

6. The community services supplied by Lewisham Provider Services and Lewisham Hospital are set 

out at Appendix 1 and Appendix 2 respectively.  

7. In principle, the relevant product market(s) for our analysis might be: 

 separate product markets for each community and acute service; or 

 a product market for sets of community services and acute services; or 

 a separate product market for (i) all community services and (ii) all acute services; or 

 a product market that includes community services, acute services and other health services 

such as primary care. 

8. In this case, we believe that the effects of the merger would be the same regardless of whether 

the relevant product market that is identified for the purpose of assessing competition is defined 

as separate product markets for the supply of individual community and acute services or a 

single market for the supply of all community and acute services. That is primarily due to the 

number of actual and possible community and acute services providers in the area capable of 

providing the services provided by Lewisham Provider Services and Lewisham Hospital, either as 

a whole or individually.  

9. We also considered the extent to which community service providers and acute services 

providers face competition from care provided in other settings (eg providers of primary care), 

and as a result, whether these services should also be included in the same market for the 

purpose of assessing the effect on patient choice and competition arising from the merger. To 

do so, we used the framework of the hypothetical monopolist test, focusing on how patients 

might respond to changes in service quality from a position where only one community service 

provider and one acute provider was available to them. 

10. The product component of each community and each acute service can be thought of as 

consisting of two elements: the treatment that is provided (eg a dental treatment or a 

physiotherapy treatment) and the setting for that treatment (eg at home, at a community health 

facility or in an acute setting). If, for example, there is only one primary care service provider 

available to a patient, then a patient, if dissatisfied with this service could, in principle, access 

the same treatment in an alternative setting (eg in an acute setting) if this was available.3 If a 

sufficient number of patients were to do so in response to a small but significant reduction in 

service quality by the hypothetical sole provider, then the alternative service should be included 

in the same product market as the community service(s) in question.4 

11. For a number of reasons, including the inconvenience to patients of accessing treatments in an 

alternative setting, we think that it is unlikely that patients would significantly reduce their use 

                                                           
3 For simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of service in a 
particular setting. 
4 This, in essence, is the ‘hypothetical monopolist’ test. 
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of the service in response to a small but significant reduction in the quality. Commissioners will 

also be unlikely to fund provision of the same service in both a community and acute setting 

since the provision in an acute setting would be more expensive and would run counter to the 

Department of Health policy of moving healthcare into settings closer to the home. On that 

basis, we think it unlikely that the product market for individual community services or 

community services as a whole includes, for example, the same or substitute services provided 

in an acute setting.  

12. Given these considerations, we believe the relevant product market for competitive analysis of 

community services is: (i) the supply of individual community services and individual acute 

services; or (ii) community services as a whole and acute services as a whole. At this stage we 

consider it unlikely that the relevant product market(s) also includes other healthcare services, 

such as primary care services.  

GEOGRAPHIC MARKET 

13. The second dimension to a market is its geography. That is the area over which suppliers 

compete for patients. Candidate geographic markets for analysing this merger might, for 

example, be: 

i. the individual PCT area; 

ii. the individual PCT area and some or all adjacent PCT areas; or 

iii. wider than the individual PCT area and all adjacent PCT areas. 
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14. For services provided by Lewisham Provider Services, residents do not currently have the 

opportunity to choose alternative providers outside their PCT area. This is because it is their 

residential location that determines where they are eligible to access NHS-funded community 

services. As a result, if there were to be a reduction in service quality from their service provider, 

patients could not choose another from outside the individual PCT area. 

15. This would only change if Lewisham PCT were to commission jointly community services with 

other PCTs, and thus enable patients within to access services from elsewhere, or if they were to 

introduce an ‘Any Willing Provider’ model of provision for some services. As a result, the 

relevant geographic market for assessing the impact of the merger is the individual PCT area of 

Lewisham. 

FINDINGS ON MARKET DEFINITION 

16. In summary, the relevant product market for analysing this merger may be: (i) individual 

community services and individual acute services; or (ii) community services as a whole and 

acute services as a whole. The relevant geographic markets for analysing the effects of this 

merger is the Lewisham PCT area.  

17. As our assessment of the effect of this merger would not vary with our findings on market 

definition, we do not consider it necessary to identify precisely the market that is most 

appropriate for analysing the effects of the merger. However, for the purposes of explaining our 

competitive assessment we refer to the market for community services in the Lewisham PCT 

area as the market affected by this merger. 
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PAST TENDERS IN LEWISHAM PCT 

Service: Contract length: Ranking of bidders: 
MSK 
(provided to Lewisham PCT) 

2 years 1. Lewisham Hospital [" ] 
[" ] 

Head & Neck for rehabilitation for cancer 
patients 
(provided to SE London) 

3 years  1. Lewisham Provider Services [" ] 
[" ] 
 

Source:   Dr Foster   
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HOSPITAL ADMISSIONS OF PATIENTS REGISTERED IN LEWISHAM PCT 2009/10 

Condition Total number of 
spells 

Percentage 
admitted into 
Lewisham 
Hospital 

Percentage 
admitted into 
YƛƴƎΩǎ /ƻƭƭŜƎŜ 
Hospitals 

Percentage 
ŀŘƳƛǘǘŜŘ ƛƴǘƻ DǳȅΩǎ 
ŀƴŘ {ǘ ¢ƘƻƳŀǎΩ 
Hospitals 

Percentage 
admitted into 
other hospitals 

Cancer of colon 
 

570 93.70 3.50 1.40 1.40 

Cancer of bronchus, lung  
 

345 80.60 3.20 10.10 6.10 

Cancer of breast 
 

273 2.60 8.80 63.00 25.60 

Diabetes mellitus without 
complications 

129 71.30 7.80 17.10 3.90 

Diabetes mellitus with 
complications 

277 43.30 43.70 4.30 8.70 

Multiple sclerosis 
 

35 25.70 22.90 5.70 45.70 

Epilepsy, convulsions 
 

377 57.00 19.40 12.20 11.40 

Hypertension with complications 
and secondary hypertension 

122 16.40 35.20 43.40 4.90 

Coronary atherosclerosis and 
other heart disease 

636 25.80 58.60 9.70 5.80 

Chronic obstructive pulmonary 
disease and bronchiectasis 

455 85.90 3.70 3.10 7.30 

Asthma 
 

259 73.70 9.70 4.60 12 

Rheumatoid arthritis and related 
disease 

74 40.50 6.80 40.50 12.20 

Osteoarthritis 
 

533 63.60 12.40 12.60 11.40 

Spondylosis, intervertebral disc 
disorders, other back problems 

1131 67.60 8.90 14.70 8.80 

Systematic lupus erythematosus 
and connective tissue disorders 

722 62.30 10.40 15.10 12.20 

Source:   Dr Foster      
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REMEDIES OFFERED BY LEWISHAM HOSPITAL NHS TRUST 

INTRODUCTION 

1. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has 

examined the Merger during Phase 1 and Phase 2 Inquiries.  

2. The CCP decided during its Phase 1 Inquiry that there was a realistic prospect of material adverse 

effects on patients and/or taxpayers. This is because patients receiving community services after 

the Merger may be referred exclusively, or to a larger extent than they would have been absent 

the Merger, to Lewisham Hospital for Treatment. We therefore investigated this issue further 

during our Phase 2 Inquiry. During our Phase 2 Inquiry, we concluded that, for the reason above, 

the merger would be likely to give rise to a material adverse effect on patients and/or taxpayers. 

3. The CCP therefore decided the merger would be compliant with the Principles and Rules if the 

parties agreed to provide remedies to address its concern. Lewisham PCT and Lewisham Hospital 

have agreed to the remedies put forward by the CCP. Lewisham PCT and NHS London will 

monitor compliance with the remedies agreed by Lewisham Hospital. The remedies put forward 

by Lewisham PCT also form part of this Report. 

4. The CCP considers that the Remedies along with the additional remedies provided by Lewisham 

PCT are appropriate to mitigate the potential loss of patient choice and competition identified in 

the Report. 

REMEDIES 

5. Lewisham Hospital, on behalf of itself and Lewisham Provider Services (together, the merged 

entity), now provides the CCP with the Remedies for the purpose of mitigating the adverse 

effects on patients and taxpayers set out in the Report. The Remedies shall take effect from the 

date on which the Merger is completed. 

i. Lewisham Hospital will comply with the NHS Constitution December 2009, and any 

superseding legislation or Department of Health guidance, which enshrine the rights of a 

patient to choose his/her provider of acute elective care.  

ii. Lewisham Hospital will ensure that it implements the Choose and Book System effectively 

within the merged entity. 

iii. When a patient in the care of a Healthcare Professional requires Treatment, that Healthcare 

Professional will, if referring the patient on for the Treatment, provide the patient with an 

appointment letter which: 

a) informs the patient that he/she has the right to choose the hospital where he/she will 

receive the Treatment;  

b) informs the patient that he/she does not have to choose to receive the Treatment at 

Lewisham Hospital; 

c) informs the patient that he/she can make an appointment with his/her GP in order to 

receive advice and assistance on making arrangements for the Treatment;  

d) informs the patient about the NHS Choices website;  
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e) offers to assist the patient to make the appointment for the Treatment using the Choose 

and Book System; and  

f) provides the patient with an appointment reference number and a password so that the 

patient can use Choose and Book his/herself if he/she choose to do so. 

6. Upon providing the patient with the appointment letter referred to in paragraph 3 above, the 

Healthcare Professional will explain the contents of that letter so that the patient understands 

that he or she has a choice of date, time and hospital for the Treatment.  

7. All Healthcare Professionals referring patients for acute elective care will receive training on NHS 

Choices and how to use the Choose and Book system. Lewisham Hospital will keep records of 

which Healthcare Professionals have received training and the date(s) on which this has been 

provided. Healthcare Professionals who have not received appropriate training will not be 

permitted to refer patients for Treatment. 

COMPLIANCE 

8. In the event of a suspected breach of the Remedies, any interested party may ask the CCP to 

investigate. If the CCP finds that there has been a breach of the Remedies, it may advise NHS 

London to require Lewisham Hospital to comply with the Remedies. Lewisham Hospital will 

comply with such directions as NHS London and/or Lewisham PCT may from time to time give 

for the purpose of securing compliance with the Remedies.  

9. Lewisham Hospital shall cooperate fully with NHS London, Lewisham PCT and the CCP when any 

of these organisations is either monitoring compliance with the provisions of the Remedies or 

investigating potential breaches of the provisions of the Remedies. 

PROVISION OF INFORMATION 

10. Lewisham Hospital will furnish promptly to the CCP, Lewisham PCT or NHS London such 

information as any of these organisations consider necessary to enable them to monitor the 

Assurances.  

MATERIAL CHANGE OF CIRCUMSTANCES 

11. In the event of a material change of circumstances, Lewisham Hospital may ask the CCP to vary 

these assurances. The CCP may make any variations which is considers appropriate following a 

request from Lewisham Hospital.  

INTERPRETATION 

12. For the purposes of the Remedies: 

“Assurances” means the assurances contained in this document;   

“CCP” means Cooperation and Competition Panel; 
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“Choose and Book System” means a system offering a service that allows patients to choose their 

hospital or clinic and book an appointment with a specialist; 

“Healthcare Professional” means any member of staff employed by Lewisham Hospital, who refers a 

patient for Treatment; 

“Lewisham Hospital” means Lewisham Hospital NHS Trust or successor body; 

“Merger” means proposed transfer of the provider services arms of Lewisham PCT to Lewisham 

Hospital;  

“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of 

procedure; 

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules of 

procedure;  

“Principles and Rules” means the Principles and Rules for Cooperation and Competition and a 

reference to a Principle means any one of the ten Principles contained in the Principles and Rules; 

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report 12 

April 2010; and 

“Treatment” means elective treatment in an acute setting. 

 

Signed: 

Tim Higginson, Chief Executive 
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REMEDIES OFFERED BY LEWISHAM PCT 

INTRODUCTION 

1. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has 

examined the Merger during Phase 1 and Phase 2 Inquiries.  

2. The CCP decided during its Phase 1 Inquiry that there was a realistic prospect of material adverse 

effects on patients and/or taxpayers. This is because patients receiving community services after 

the Merger may be referred exclusively, or to a larger extent than they would have been absent 

the Merger, to Lewisham Hospital for Treatment. We therefore investigated this issue further 

during our Phase 2 Inquiry. During our Phase 2 Inquiry, we concluded that, for the reason above, 

the merger would be likely to give rise to a material adverse effect on patients and/or taxpayers. 

3. The CCP therefore decided the merger would be compliant with the Principles and Rules if the 

parties agreed to provide remedies to address its concern. Lewisham PCT and Lewisham Hospital 

have agreed to the remedies put forward by the CCP. Lewisham PCT and NHS London will 

monitor compliance with the remedies agreed by Lewisham Hospital (which also form part of 

the Report).  

4. The CCP considers that the Remedies along with the additional remedies provided by Lewisham 

Hospital are appropriate to mitigate the potential loss of patient choice and competition 

identified in the Report. 

REMEDIES 

5. Lewisham PCT now provides the CCP with the Remedies for the purpose of mitigating the 

adverse effects on patients and/or taxpayers set out in the Report. The Remedies shall take 

effect from the date on which the Merger is completed. 

i. Lewisham PCT will monitor analyse actual attendances by specialty, trust, GP practice and 

category of referrer, compared with previous time periods, examining changes in patterns 

accordingly. 

ii. Lewisham PCT will also monitor the referrals flowing through the Choose and Book system. 

iii. Lewisham PCT will use patient experience information from patient surveys, both national 

and local, and information from their Patient Advice and Liaison Service and Local 

Involvement Networks as further sources of information about the quality of choice being 

offered. 

iv. As new integrated pathways are developed, Lewisham PCT will include in its specification the 

point at which choice must be offered and who will offer the choice. This will almost always 

be through the GP. If pathways do arise which do not use the GP, then special monitoring 

arrangements will be put in place, including monitoring data from Choose and Book, and 

specific patient surveys of patients’ perception of the choices they were offered. 

v. If there is any indication that the Merged Entity is not offering choice appropriately, then 

there will be a further investigation, which can include a specific patient survey, and further 

analysis of the data. Mechanisms are in place through the contract to ensure that 
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performance improves, including the issue of a performance notice and ultimately the 

termination of the contract. 

6. Lewisham PCT will store this information in such a way as to ensure it can be provided to the 

CCP and/or London SHA in a timely and clear manner and will provide such information upon 

request from either organisation. 

COMPLIANCE 

7. In the event of a suspected breach of the Remedies, any interested party may ask the CCP to 

investigate. If the CCP finds that there has been a breach of the Remedies, it may advise NHS 

London to require Lewisham PCT to comply with the Remedies. Lewisham PCT will comply with 

such written directions as NHS London may from time to time give for the purpose of securing 

compliance with the Remedies.  

8. Lewisham PCT shall cooperate fully with NHS London and the CCP when either of these 

organisations is either monitoring compliance with the provisions of the Assurances or 

investigating potential breaches of the provisions of the Assurances. 

9. Lewisham PCT shall cooperate fully with Lewisham Hospital, the CCP and NHS London when any 

of these organisations is either monitoring compliance with the provisions of the Assurances or 

investigating potential breaches of the provisions of the Assurances. 

PROVISION OF INFORMATION 

10. Lewisham PCT will furnish promptly to the CCP, Lewisham Hospital or NHS London such 

information as any of these organisations consider necessary to enable them to monitor the 

Assurances.  

MATERIAL CHANGE IN CIRCUMSTANCES 

11. In the event of a material change of circumstances, Lewisham may ask the CCP to vary these 

Remedies. The CCP may make any variations which is considers appropriate following a request 

from Lewisham PCT.  

INTERPRETATION 

12. For the purposes of the Remedies: 

“CCP” means Cooperation and Competition Panel; 

“Choose and Book System” means a system offering a service that allows patients to choose their 

hospital or clinic and book an appointment with a specialist; 

“Lewisham Hospital” means Lewisham Hospital NHS Trust or successor body; 

“Merger” means proposed transfer of the provider services arms of Lewisham PCT to Lewisham 

Hospital;  
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“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of 

procedure; 

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules of 

procedure;  

“Principles and Rules” means the Principles and Rules for Cooperation and Competition and a 

reference to a Principle means any one of the ten Principles contained in the Principles and Rules;  

“Remedies” means the remedies contained in this document;   

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report 

dated 12 April 2010 and 

“Treatment” means elective treatment in an acute setting. 

 

Signed: Gill Galliano, Chief Executive 

 

 

 


