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Mr. Andrew Taylor

Chief Executive

NHS Cooperation and Competition Panel
1 Horse Guards Road

London SWA 2HQ

17 December 2009
Dear Andrew,

ACEVO is a membership organisation for third sector chief executives, with
over 2,000 members of whom many provide NHSfunded health services.

Acting on behalf of ACEVO members, whose ability to deliver high -quality

andcost-ef fective services to NHS patients is
continued pursuit of fair competition and choice, | am writing to ask you to

investigate and rule on whether recent conduct of Great Yarmouth and

Waveney PCT constitutes a breach of the Principles and Rules for

Cooperation and Competition in the NHS.

| believe the case in question has system-wide implications which could
result in ACEVOmembers who are best placed to meet the needs of NHS
patients and taxpayers being excluded from providing NHS -funded services.
This would have a negative impact on their businesses but more importantly
deny patients service quality and taxpayers value -for-money.

The conduct in question is as follows. This year Great Yarmouth and

Waveney PCT signalled its intention to providers that it intended to invite

tenders for its Community Services, curren
own provider arm. It held a n information day on 5 October 2009, and

informed providers that it intended to issue a Memorandum of Information

and Pre-Qualification Questionnaire in October or November.

Having decided that the best way to meet the needs of its patients and
population was to tender these services openly to all providers in the
market, the PCT then reversed its decision and on 24 November informed
interested parties that it would now only accept bids from NHS organisations
(see attached letter 1). On 25 November the PCT Board met to approve and
develop the revised approach.

In explaining this reversal, the PCT did not suggest that it had changed its
view that tendering the service would be the best way to meet the needs of
its patients and population. Rather, it attribu  ted the reversal of its previous

decision to the Secretary of Stateds state
preferred provider. o6 Nor did the PCT state
i ncumbent provider oOan opportunityeée to i mp
potent i al providers, 6 as the chief executive
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opreferred provider policydéd amounts to (se:
PCT expressed its desire to contract with

the pool of potential bidderstoNHS or gani sati ons. 0

| believe this constitutes anti -competitive conduct which contradicts those
el ements of the Department of Healthds Pri
operation and Competition relating to conduct in the following ways:

1. Principle 1 of the Princ iples and Rules for Cooperation and
Competition states that ocommi ssioners
from the providers who are best placed to deliver the needs of their
patients and populationsdé. The rules re
therulethat OPCT provider services should be
competition rules in the same manner as any other provider and be
managed on equal terms to other provide

In this case, the decision to exclude all independent sector providers,

on no grounds otherthan t he new Department of Heal
providerd6 policy and after the Commissi
that open tendering would best meet the needs of patients and

taxpayers, makes it impossible for the Commissioner to demonstrate

that reasonable steps are being taken to establish who the best

providers are for these services. It follows that there can be no

assurance that patients will receive the highest quality care or that

the taxpayer will receive the best value for money.

It is also clear t hat in this instance, PCT provider services are not
being made subject to competition rules in the same manner as any
other provider, as the tender is being made open to competition
between NHS providers but not made open to providers from other
sectors.

2. Principle 4 of the Principles and Rules for Cooperation and
Competiti on Comnassiensrs andpaovides should foster
patient choice.dé6 The rules relating to
t hat oproviders, referr erSservicesmashd ¢ o0 mmi
not restrict choice via collusive behav

In this case, by limiting this tender process to NHS organisations, the
PCT is actively restricting patient choice. Furthermore, in doing so |
believe Great Yarmouth and Waveney PCT is in effect engaging in
collusive behaviour with its own provider arm, and further restricting
choice through the messages it is relaying to the provider market
about the willingness of the local NHS to engage with providers from
the private a nd third sectors.
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| would therefore urge the CCP to investigate and rule on the conduct of
Great Yarmouth and Waveney PCT as set out above | believe that this case
has systemwide implications for the conduct of PCTs in adhering to the
PRCC and that claification of the points at issue will benefit all
commissioners and providers across the NHS. It is clear to me that there is
much scope for agents across the NHS to misinterpret the Secretary of
Stateds statement that o6t heantitHait i s our
would therefore be beneficial for the CCP to clarify that this statement
should not be understood by commissioners to mean that they should act in
an anti-competitive way that contravenes the PRCC or that favours the
public sector over any oth er.

To the best of my knowledge no legal proceedings have been initiated in
regard to this case, and | have contacted the respondent to inform them
that | am taking this case to the CCP (see attached letter 3) .

[ ]

Yours sincerely,

Stephen Bubb (CEO, ACEVQ
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NHS

Great Yarmouth and Waveney

1 Common Lane North
Beccles

Suffolk

NR34 9BN

01502 719500

24" November 2009

Dear Michael
Transfer of Community Services i Update

As you know we have been planning to invite tenders for our Community Services,

currently delivered by the PCT6s own provider

We indicated at the Information Day on 5" October that we intended to issue the
Memorandum of Information and Pre-Qualification Questionnaire in October or
November. This has been slightly delayed owing to the issue of guidance by the

Department of Health (DH) in mid October r egar di ng t he ONHS as I

provider o

We have been in discussion with the DH and the Strategic Health Authority (SHA) to
clarify the implications for NHS GYW©G&s
that the PCT will now only be able to accept bids from NHS organisations. The PCT
Board will meet on 25 November to consider the new guidance and to approve a
revised way forward.

In the light of guidance provided to the PCT, the PCT plans to proceed with the
procurement process as planned but limiting the pool of potential bidders to NHS
organisations whilst at the same time acknowledging that NHS organisations could
collaborate with independent or voluntary sector parties in arrangements where the
NHS body would take the prime role. The PCT would welcome such collaborations
where they would help to bring innovative ideas and approaches to the delivery of
community services.

Our vision of the new provider has therefore become an NHS organisation who is
able (either by itself or though a collaboration with others (whether NHS or non-NHS,
and whether from the independent or voluntary sectors)) to drive continuous
improvement, develop clinical pathways, provide innovative solutions and ensure
value for money.

1

pl anned

http://www.dh.gov.uk/en/Publicationsandstatistics/L ettersandcirculars/Dearcolleagueletters/DH_10

7126


http://www.dh.gov.uk/en/Publicationsandstatistics/Lettersandcirculars/Dearcolleagueletters/DH_107126
http://www.dh.gov.uk/en/Publicationsandstatistics/Lettersandcirculars/Dearcolleagueletters/DH_107126

We hope that the best available knowledge and experience from across all health
care sectors can be harnessed within the new scope of the procurement and
engaged to provide truly innovative community services which give the best service
for our patients.

We look forward to being able to update you following the Board meeting to confirm
the revised process and timescale.

We are also planning to a hold a further event for potential bidders on 9 December to
confirm the revised process, to highlight the opportunities for collaboration between
NHS bidders and other organisations and to provide further information about this
exciting opportunity and the GY&W Community Services included in it. Subject to
Board approval on 25 November, we may also be using this occasion to launch the
procurement process itself.

As an organisation which has already shown an interest, we are giving you prior

notice of this meeting so that you can put the date in your diary. We will send further
information after the PCT Board meeting.

[ ]

With best wishes

Dr Sushil Jathanna
Chief Executive



13 October 2009

SHA Chief Executives
PCT Chief Executives

Gateway Reference Number: 12774

The NHS as preferred provider

Onthe1l7nSept ember, the Secretary of State

Fund which focused on putting quality at the core of the NHS. He stated:

With quality at its core, | think the NHS can finally move beyond the polarising
debates of the last decade over private or public sector provision. Let me
begin with where | stand on this debate, and that is that the NHS is our
preferred provider. But it is the important job of the commissioner to test
whether these services provide best value and real quality.

Where a provider is not delivering quality 1 and the new accountability
information will more readily demonstrate that i we will set out a clearer
process that will provide an opportunity for existing providers to improve
before opening up to new potential providers. This is fair to all as it means
everyone knows where they stand and services stand or fall on the quality
they provide. o

The purpose of this letter is to share with you how we propose to take this
policy forward and highlight the potential implications for commissioners.

firfhe NHS as the preferred providero i s about gett i rigntst he

and looking after the NHS staff who care for them. Our aim is to ensure that
NHS staff are treated fairly and engaged in decisions, so that they know what
is happening and when, what changes are being sought and why, and have a
full opportunity to contribute to improving and re-designing the services that
they provide. Service improvement and re-design should not be something
which is imposed on NHS staff but something which they own and lead.

We propose to do this T as the Secretary of State announc ed at t he
Fundinby setting out a clearer process

existing providers to Iimprove before
This wil/ ensure Aneveryone knows where
onthequal ity they provideo. I n practical

PCTs on the processes we expect them to follow, which includes engaging
with NHS organisations and their staff and trade union representatives,
coupled with strengthened assurance processes.

AThe NHS as t he moesrothave immplicaponsdor ¢umeatord
future 'Right to Request' proposals to set up social enterprises. We remain
committed to supporting those PCT staff who wish to set up social
enterprises, and neither Secretary of State's letter, nor future guidance,

ma d

best

gos
at

eni
t he
ter



should preclude the establishment of successful 'Right to Request' schemes.
Application and assurance processes remain unchanged.

The Secretary of State has written to Brendan Barber, the General Secretary
of the TUC, outlining the core principles he expects commissioners to follow
from now when engaging with NHS providers. To illustrate these principles
and how they might be developed in practice, we have developed six draft
scenarios which set out the processes we expect PCTs to follow henceforth
as commissioning needs arise (these are shown as an annex to the letter).
These scenarios will inform the development of further guidance.

We will approach the development of guidance in two stages. Firstly we will
publish guidance which will supersede Necessity i Not Nicety. Secondly, we
will issue a revised PCT Procurement Guide and refined Principles and Rules
of Co-operation and Competition. All key stakeholders will be invited to help
shape these documents.

Whilst we are preparing and publishing new guidance that will supersede
Necessity i Not Nicety, we remain committed to the establishment of regional
Commercial Support Units and the national Strategic Market Development
Unit, which have important roles to play in supporting the development of
World Class Commissioning (WCC).

In addition to the revised guidance, there will be implications for assurance
processes, including for WCC and Transforming Community Services. It is too
early to tell what these are likely to be but the WCC and TCS teams will work
closely with the service, the SPF and stakeholders to identify and develop
appropriate proposals that are robust and aligned existing assurance
mechanisms.

Our over-riding principle is to provide high quality care for patients delivered
by providers who offer the best care. We remain committed to the
participation of independent and third sector providers where this is the right
model for patients i for example, where we need new services/service
models, or substantial increases in capacity, or to offer increased choice to
patients or to stimulate innovation.

We are committed to treating NHS staff fairly; giving NHS providers the
opportunity to meet commi ssionerds needs a
for NHS patients. For new or substantially redesigned services, PCTs would

be expected to engage fully with the existing provider(s) and staff at an early

stage, as well as other potential providers, enabling them to contribute to

service specifications. Only after this would a decision on whether or not to

openly tender take place. When competition is used it should be transparent,

equal, fair and proportionate to deliver the best care to meet the needs of the

local population.

| hope this helps to explain the conc e p t thed\NHS &% the preferred
providero in advance of the proposed revised g
further information, or clarification of the above, please do not hesitate to



contact your SHA system management or commissioning director, or [" ] at
the Department.

David Nicholson CBE
NHS Chief Executive

Enclosed
1. Letter from SofS to Brendan Barber, General Secretary of the TUC



From the Rt Hon Andy Bumham MP
Secretary of State for Health

DH V Department
of Health

Richmond House
POC1_446450 79 Whitehall

Londen

Brendan Barber SW1A 2N8

TUC General Secretary Tel- 020 7210 3000
Congress House

Great Russell Street

London

WC1B 3LS

25 ¢ep 2009

Dear Brendan,

Thank you for the work that you and staff side colleagues have been doing with us over
recent weeks. Last week in my speech to the Kings Fund | set out very clearly my position
on these matters:

“With quality at its core, | think the NHS can finally move beyond the polarising
debates of the last decade over private or public sector provision.

Let me begin with where | stand in this debate, and that is that the NHS is our
preferred provider.

But it is the important job of the commissioner to test whether these services
provide best value and real quality.

Where a provider is not delivering quality — and the new accountability information
will more readily demonstrate that — we will set out a clearer process that will
provide an opportunity for existing providers to improve before opening up to new
potential providers.

This is fair to all as it means everyone knows where they stand and services stand
or fali on the quality they provide.

I have now seen and signed off proposals that set out what | would expect of
commissioners in engaging with existing providers and their staff. These draft proposals
are attached, and | would fike DH and the SPF to work on finalising them along with a brief
draft ‘joint statement’. | understand that there is an SPF Staff Passport meeting tomorrow,
and would be very pleased if this statement couid be signed off at this meeting.

The core principles which commissioners would be expected to follow are:

AG 2608
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' Department

" of Health

NHS and existing providers should be engaged at an early stage of service
development
NHS providers should have the opportunity to bid for any opportunities that
are developed.
Early and substantial engagement of existing providers is expected
Early and substantial engagement of staff and their trade union
representatives, where applicable, is expected
Decisions are taken locally, but within a clear national guidelines
Commissioners must demonstrate:

o Fairness and transparency of process

o Clear rationale for decision making

o Needs-driven

o Proporticnality (that the commissioner acts proportionately to the size and

seriousness of any problem)

Commissioners are expected to secure best value and quality for patients and
taxpayers
Commissioners are expected to actively monitor the quality of services and to
initiate a process with providers if services are not adequate
The starting point for some scenarios will be the contractual mechanism that
currently exists.
Robust oversight and assurance of all the above through:

o PCT Boards

o SHA Assurance

o World Class Commissioning, Transforming Community Services

o Partnership oversight through Regional Social Partnership forums

As | said above, | would like the SPF to work with us to sign off a joint statement of policy.
We will then work with the SPF and other stakeholders to draft the guidance to supercede
Necessity — Not Nicety and the revised PCT Procurement Framework and Principles and
Rules of Co-operation and Competition.

1 look forward to working with you on this and thank you again with all your heip to date.

AG 25.09

o Gt

ANDY BURNHAM



Draft scenarios, to be finalised by DH and SPF

') Department
" of Health

Scenario Process to be followed Oversight &

(fe. the commissioning assurance mechanisms

need)

1 | Addressing The PCT would raise its concerns and engage SHA under the NH3
underperformance with the provider to address these. There would | Performance Regime;

be at least 2 formal chances for the provider to
improve before any engagement was made with
other alt providers. Judgements would be made
on the basis of clear measures of guality,
including palient satisfaction. Only if there was
insufficient improvement within a reasonable
timescale, and the scale of under-performance
was significant, would the PCT consider
engaging with other potential providers or other
solutions (e.g. franchising). If market-testing is
subsequently pursued, the PCT would be
expected to continue to engage the provider and
its staff, and give them the opportunity to
compete on a fair and equal basis.

WCC assurance; SHA
assurance.

2 | Incremental service
improvements &
increases in capacity

A joint service review would be tndertaken, the
results of which (if agreed) would be
incorporated in a revised contract.

Only if provider failed to develop robust and
credible plans for service improvement and the
shortcomings were serious (in terms of quality
and value for money), would the PCT consider
engaging with cther potential providers, This
would only be after full engagement with the
provider and its staff, and the provider having
been given at least two opportunities to develop
and present its service plans. Engagement
would continue whilst the PCT considered othar
options, including market-testing. If the service
is ultimately tendered, the provider would be
able to bid ona full and fair basis.

WCC assurance; TCS
assurance; SHA sign-off of
the PCT's strategy; SHA
assurance,

3 | Risk of Clinical or
financlal un-
sustainability

The PCT would work with the provider to try to
address the causes of un-sustainability. If
necessary, the PCT would enlist the support
and help of other relevant providers within the
local health system. If the problems cannot be
resolved sustainably, regulatory Intervention
and resolution through merger, acquisiticn or
franchising, probaby with an existing NHS
organisation, is more likely to be a viable
solution than the market-testing of services,
though this remains an option. The assumption
would be that the PCT would be acting under
the SHAS' direction as part of seeking a co-
ordinated solution, potentially under the
oversight of the relevant reguiater. The PCT
wouls be expected to engage fully with the
provider and its staff throughout this process.

SHA under NHS
Ferformance Regime;
WCC assurance; SHA
assurance; appropriate
regulator (depending on
the circumstances).

4 | New services or
significant redesign of

PCTs would be expected to engage fully with
the existing provider(s) and staff at an early

WGCC assurance; SHA
sign-off of the PCT’s

AG 26,09







