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EXECUTIVE SUMMARY

1. The Cooperation and Competition Panel (CCP) has reviewed the proposed merger of the
provider services arms of Ealing PCT (Ealing Provider Services) and Harrow PCT (Harrow Provider
Services) with Ealing Hospital NHS Trust (Ealing Hospital).

2. Following assurances by Ealing Hospital, Ealing PCT and Harrow PCT concerning the protection of
patient choice in acute services following the merger, the CCP has concluded that the proposed
merger is consistent with the Principles and Rules for Cooperation and Competition (the
Principles and Rules).!

3. The Department of Health (DH) and the London Strategic Health Authority (London SHA) will
now consider the CCP’s findings and decide whether the merger should proceed.

4. The CCP, in reaching its findings, considered the effect of the proposed merger on patient choice
and competition in both community services and acute services. In community services, we
concluded that the number of other credible competitors for community services contracts in
Ealing and Harrow meant that the merger would not adversely impact on competition for these
contracts. The Panel noted that the PCTs’ commissioning plans as well as the requirements of
the PCT procurement guide will ensure that the merged entity faces significant competition from
other potential providers of community services in Ealing and Harrow.

5. In acute services, the Panel considered that there was a realistic prospect that choice of acute
service provider would be adversely affected for some patients by the merger. In particular, the
Panel was concerned that patients using community services at the merged entity who need an
acute care referral might only be referred to acute services at the merged entity. In response,
Ealing Hospital, Ealing PCT and Harrow PCT provided the Panel with undertakings that choice of
acute care provider for patients in this situation would be preserved. As a result, the Panel
concluded that the merger did not raise concerns regarding its effect on patient choice and
competition.

6. Given the Panel’s findings as to the merger’s effect on patient choice and competition, it has not
been necessary to evaluate the patient and taxpayer benefits which the parties consider would
accrue as a result of the transaction.

7. Finally, we note that the proposed merger was preceded by a management alliance between
Ealing Provider Services and Harrow Provider Services (the Provider Alliance), which came into
effect in April 2009. The formation of this alliance was a merger for the purposes of the
Principles and Rules as it brought two previously separate organisations under common control.
As such, it should have been notified to the CCP before it came into effect.

PARTIES

8. Ealing PCT is the primary care trust for the London Borough of Ealing. In 2008/09, it had a budget
of approximately £509 million. It is responsible for commissioning health services on behalf of

! Available at http://www.ccpanel.org.uk/content/Principle-and-rules-for-Cooperation-and-Competition.pdf
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the local population (approximately 315,000 people) as well as directly providing services
through its community health services provider, Ealing Provider Services, which has been
operating in an alliance with Harrow Provider Services since April 2009.

9. Total revenue for Ealing Provider Services in 2008/09 was £42.1 million. Major services provided

by Ealing Provider Services include:

e district nursing and other nursing services (16% of total expenditure);

e intermediate care and patient rehabilitation services at the Clayponds community

hospital (14% of total expenditure);

e services for children with additional needs (12% of total expenditure);

e health visiting and school nursing (12% of total expenditure); and

e specialist palliative care service, including in-patient services (10% of total expenditure).
A full list of community health services provided to residents in Ealing PCT, including those
provided by Ealing Provider Services, is set out in Appendix A.

10. Harrow PCT is the primary care trust for the London Borough of Harrow. In 2008/09, the income
of Harrow PCT was approximately £300 million. It is responsible for commissioning health
services on behalf of the local population (approximately 214,000 people) as well as directly
providing services through its community health services provider, Harrow Provider Services,
which has been operating in an alliance with Ealing Provider Services since April 2009.

11. Total revenue for Harrow Provider Services in 2008/09 was £15.0 million. Major services
provided by Harrow Provider Services include:
e district nursing and community matrons (19% of total expenditure);
e health visiting and school nursing (15% of total expenditure); and
e inpatient intermediate care (12% of total expenditure).
A full list of community health services provided to residents in Harrow PCT, including those
provided by Harrow Provider Services, is set out in Appendix B.

12. Ealing Hospital is an acute trust, providing a broad range of elective and emergency services,
including accident and emergency, haematology and cardiology, to a population of
approximately 330,000 people. The only community health service currently provided by Ealing
Hospital is community midwifery. In 2008/09, the income of Ealing Hospital was approximately
£130 million.

TRANSACTION

13. The transaction being reviewed by the CCP is:
(i) the alliance between Ealing Provider Services and Harrow Provider Services, which came into
effect in April 2009; and
(ii) the proposed transfer of Ealing Provider Services and Harrow Provider Services to Ealing
Hospital.



14. The Provider Alliance, entered into in April 2009, was the result of option appraisals carried out
separately by Ealing PCT and Harrow PCT, and the resulting business cases that were then
separately approved by the boards of Ealing PCT and Harrow PCT. The two options appraisals
took place in the context of the broader policy requirement for greater separation between
PCTs’ commissioning and provider arms.? The alliance involved the creation of a joint provider
committee (a sub-committee of both PCT boards) and a single management team across the two
providers.

15. We consider that the effect of the Provider Alliance was to bring Ealing Provider Services and
Harrow Provider Services under common control. In our view, this alliance constituted a
reviewable merger under the Principles and Rules and should have been notified to the CCP
before it came into effect.

16. The risk of undertaking a merger prior to a CCP review is that the CCP may subsequently
conclude that the merger is inconsistent with the Principles and Rules, and recommend that any
loss of patient choice and competition be addressed. This may include recommending that the
merger be unwound. This could have significant consequences for employees and even patients.
For the avoidance of doubt, parties are expected to seek a CCP review prior to the
implementation of any management alliances. Where there is any uncertainty as to whether a
proposed management alliance constitutes a merger under the Principles and Rules, parties
should seek informal advice from the CCP.

JURISDICTION

17. The transaction being reviewed by the CCP, which is both the alliance and the proposed transfer,
is a merger for the purposes of a CCP review. This is because Ealing Provider Services, Harrow
Provider Services and Ealing Hospital will be, and in respect of Ealing Provider Services and
Harrow Provider Services have been since April 2009, under common control.

18. Following notification of the transaction, we decided that it met our acceptance criteria for a
merger inquiry. Specifically:
(i)  the proposed arrangement falls within the scope of Principles 9 and 10° of the Principles
and Rules;
(ii)  the CCP is the most appropriate body to consider this matter;
(iii) Ealing PCT, Harrow PCT and Ealing Hospital had made available sufficient relevant and
applicable information on the case to the CCP; and
(iv)  the combined turnover of Ealing PCT, Harrow PCT and Ealing Hospital exceeds the
relevant threshold of £35 million.

> Department of Health, Transforming Community Services: Enabling new patterns of service provision, January 2009.

3 Principle 9 states: ‘Mergers, acquisitions, de-mergers and joint ventures are acceptable and permissible when
demonstrated to be in patient and taxpayers’ best interests and there remains sufficient choice and competition to ensure
high quality standards of care and value for money.’ Principle 10 states: ‘Vertical integration is permissible when
demonstrated to be in patient and taxpayers’ best interests and protects the primacy of the GP gatekeeper function; and
there remains sufficient choice and competition to ensure high quality standards of care and value for money.’

The Principles and Rules for Cooperation and Competition are available at http://www.ccpanel.org.uk/content/Principle-
and-rules-for-Cooperation-and-Competition.pdf.
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19.

20.

21.

22.

As a result, we accepted the case on 1 December 2009, published a notice to this effect on our
website on that date, and invited submissions by interested individuals and organisations.
Consistent with our draft interim merger guidelines* we are required to complete our Phase 1
review by 12 April 2010.

Our review of this merger, and our advice and recommendations in relation to it, fall within the
broader regulatory framework overseen by SHAs and ultimately the Secretary of State for
Health. The Department of Health and London SHA, as the SHA responsible for Ealing PCT,
Harrow PCT and Ealing Hospital, will consider our advice and any recommendations in relation to
the proposed merger, and may require Ealing PCT, Harrow PCT and Ealing Hospital to implement
our recommendations.

We have reviewed the merger under Principles 9 and 10 of the Principles and Rules. We have
not reviewed Ealing PCT’s process when choosing Ealing Hospital as its merger partner for
consistency with the Principles and Rules. Pursuant to the CCP’s Terms of Reference®, to the
extent that the transaction process gives rise to any procurement questions, the CCP will
consider these questions only on appeal from SHAs' dispute resolution processes; to the extent
that it gives rise to any conduct issues, a complaint must be made to the CCP before we can
investigate.

We have not considered the appropriateness of Ealing Hospital as an acquirer of Ealing Provider
Services and Harrow Provider Services other than in terms of the impact of the merger on
patient choice and competition. Responsibility for the selection of Ealing Hospital as the acquirer
of Ealing Provider Services and Harrow Provider Services and for the delivery of those services
following the merger remains with Ealing PCT and Harrow PCT respectively and, in relation to
service quality, also the Care Quality Commission.®

FRAMEWORK FOR MERGER ASSESSMENT

23.

The framework that we use to assess mergers between healthcare providers is set out in the
Principles and Rules and our draft interim merger guidelines.

24. The relevant provisions of the Principles and Rules are Principles 9 and 10, which state:

Principle 9: ‘Mergers, acquisitions, de-mergers and joint ventures are acceptable and
permissible when demonstrated to be in patient and taxpayers’ best interests and there
remains sufficient choice and competition to ensure high quality standards of care and value
for money.’

*The CCP’s draft interim merger guidelines are available at www.ccpanel.org.uk.
> Available at http://www.ccpanel.org.uk/content/Terms-of-Reference.pdf
® The CCP will consider the appropriateness of an acquiring organisation, in terms of its impact on patients and taxpayers,

where an organisation is rated ‘weak’ in clinical terms by the Care Quality Commission or ‘weak’ in financial terms by the
Audit Commission. In this case, none of the merging organisations were considered as ‘weak’ in either clinical or financial
terms.
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25.

26.

Principle 10: ‘Vertical integration is permissible when demonstrated to be in patient and
taxpayers’ best interests and protects the primacy of the GP gatekeeper function; and there
remains sufficient choice and competition to ensure high quality standards of care and value
for money.’

Our draft interim merger guidelines set out a cost-benefit framework for the assessment of
mergers under these Principles.” That is, where a merger may give rise to costs to patients or
taxpayers as a result of a loss of patient choice or competition, then these will be weighed up
against any benefits to patients or taxpayers that may arise from the merger so as to determine
whether the proposed transaction is likely to result in a net benefit to patients and taxpayers.®

Consistent with this framework, this report provides an assessment of the costs to patients
and/or taxpayers that may arise from the proposed merger. We have not considered it
necessary to assess the benefits to patients and/or taxpayers that may arise from the proposed
merger, as we have not identified any material costs.

DEVELOPMENT OF CHOICE AND COMPETITION IN ACUTE CARE

27.

28.

29.

Over the last few years, there has been significant development in extending patient choice in
respect of acute elective care. Choice on referral to hospital was formally introduced on
1 January 2006. Patients requiring an elective referral could expect to be offered a choice of at
least four hospitals (or suitable alternative providers), and a choice of time and date for their
booked appointment, upon referral by their GP or primary care professional using the Choose
and Book system and NHS Choices (a website providing information on local services, conditions
and treatment) to guide their decisions.

From July 2007, patients became able to choose any provider on the ECN in respect of
orthopaedic care. This ability to choose was expanded beyond orthopaedic care to all patients
requiring an elective referral in April 2008 with ECN providers supplemented through the
development of the Free Choice Network (FCN) which included NHS acute trusts, newly
appointed NHS Foundation Trusts, and further independent sector providers. Patients’ right to
choose was formally enshrined in the NHS Constitution, which was adopted in January 2009.

Under the so-called ‘Any Willing Provider’ model patients can now select from any NHS or
independent sector provider of acute elective care in England that is registered with the CQC,
has a PCT or nationally let contract, and is willing to provide services at the NHS tariff.

"A merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and
competition. As set out in the Framework for Managing Choice and Competition, published by the Department of Health
on 16 May 2008, patient choice and competition in the NHS can be expected to improve quality and safety in service
provision, improve health and well-being, improve standards and reduce inequalities in access and outcomes, lead to
better informed patients, generate greater confidence in the NHS, and provide better value for money.

8 Where the CCP finds that there are no costs to patients or taxpayers arising from a merger, it will not necessarily critically
evaluate patient or taxpayer benefits ascribed to the merger by the merger parties.

7



30. As of March 2010, from a total of 225 NHS Trusts eligible for Foundation Trust status, 129 NHS
Foundation Trusts were in operation, with an expectation that all Trusts will have achieved this
status by December 2010. In addition, as of early 2009 there were around 30 ISTC contracts in
place across England with more than half of the centres also included in the ECN. As of May
2009, 151 sites were approved for ECN activity. Around 70 independent sector providers have
been approved to deliver NHS-funded services with 44 listed on the national Choose and Book
menu.

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES

31. The proposed merger between Ealing Provider Services, Harrow Provider Services and Ealing
Hospital takes place in a broader context in terms of the development of choice and competition
in community services. This broader context, which we describe in the following paragraphs, is
important as it forms the backdrop to our assessment of how the merger will affect patient
choice and competition both currently and as it develops in the future.

32. There are three aspects to this broader context:
o first, the extent of patient choice in community services;
e second, the policies driving structural change among PCT provider arms; and
e finally, PCTs’ use of competitive tendering for community services.

Patient choice in community services

33. There are two models of competition in community services. First, patient choice where patients
may choose between competing providers of the same service (known as competition in the
market), and second, competition for the market, where service providers compete for the right
to provide services across a PCT on an exclusive basis.

34. Where a service provider has a monopoly over certain community services (eg as a result of a
competition for the market), vertically integrating that provider with other services (eg acute
services) could, in principle, allow the merged provider to take advantage of its monopoly over
certain community services to gain a stronger position in acute services to the disadvantage of
its competitors, and ultimately, patients and taxpayers. Patient choice in community services (as
opposed to competition for the market that grants a monopoly over a service) will limit the
ability of an integrated service provider to behave in this manner.

35. There are a number of practical considerations to take into account before concluding that any
particular vertical integration is likely to result in this outcome, and we discuss these in relation
to the proposed merger between Ealing Provider Services, Harrow Provider Services and Ealing
Hospital in paragraphs 56 to 99. The following paragraphs discuss the more general issue of the
extent to which patient choice is used in community services and how this is likely to develop for
the purpose of informing the specific assessment of this merger.



36. The policy vision for community services envisages an increasing use of patient choice and
competition more generally. The NHS Next Stage Review: Our vision for primary and community
care, published in July 2008, which sets out the vision for community services, states that there
will be a ‘stronger focus on extending patient choice in ... community care’ (p.27), and that
‘patient choice should extend to a wide range of community-based services’ (p.28) as a means of
helping to drive continuous quality improvement.’

37. In January 2009, Transforming Community Services: Enabling new patterns of provision set out
how the Next Stage Review vision for community care would be realised. The guiding principles
that it sets out in relation to patient choice and competition are that:

e ‘Proposals [for future organisational options for community services] must enable
patient choice and personalisation’ (p.19); and
e ‘PCTs should also encourage — where necessary — entry by other appropriate potential
providers’ (p.20).
Further, in preparing commissioning strategies for community services, PCTs are required to ‘set
out an indication of which services may be subject to seeking “any willing PCT-accredited
provider” (AWPP) status or competitive tendering, and over what timescale’ (p.28)."° PCTs are
required to engage in a planning process to deliver these objectives.

38. While these policy documents would imply that an increased use of patient choice in relation to
community services might be expected, the CCP has not become aware of any examples of
patient choice being introduced in community services in the five mergers involving community
service providers that it has reviewed to date. This may be explained, at least in part, by the
relatively undeveloped commissioning plans that have been shared with the CCP in these merger
reviews. However, more widely, the CCP is only aware of a few examples of patient choice in
community services in other areas. We discuss the commissioning plans of Ealing PCT and
Harrow PCT in paragraphs 46 to 51.

Competitive tendering for community services by PCTs

39. Competitive tendering for the market, as set out in paragraphs 33 to 34, is an alternative to
patient choice based competition in community services.'* Guidelines for the use of competitive
tendering by PCTs are set out in the PCT Procurement Guide. The most recent version of the PCT
Procurement Guide was published on 25 March 2010.

® The Next Stage Review, of course, has many other components to its vision for community care that go beyond patient
choice and competition. These include: listening and responding to patients and local communities, ensuring that services
fit together, and promoting healthy lives. However, as our analysis of this merger requires us to consider its impact on
patient choice and competition, it is on this aspect of the Next Stage Review that we have focused.

' The AWPP model is a variant of the basic any willing provider (AWP) model which is described in the PCT Procurement
Guide (Department of Health, May 2008). It retains the core features of the AWP model, namely open access for providers
of defined services who: are registered with the Care Quality Commission to provide the defined service; agree to comply
with appropriate standard NHS contract terms; are paid at the national tariff or some other agreed local common rate for
the services; and who get no guarantee of activity volumes. In addition, the relevant PCT is able to set service specific
accreditation requirements, such as service standards or access requirements.

1t should be noted, however, that even where patient choice is introduced there may be a requirement for a competitive
tender where the number of service providers is to be limited. This is in contrast to the AWPP model where all providers
meeting certain criteria are allowed to provide a defined service.



40.

41.

42.

The PCT Procurement Guide specifically deals with the situation where an existing contract is due
to expire, which is particularly applicable to the situation that will face providers of community
services to PCTs in the coming years given that the duration of the standard community services
contract is 3 years. Under the PCT Procurement Guide, PCTs are required to commence a service
review process at least 9 months before the end of the contract. The Guide states “any outcome
is possible from the process, from using a Single Tender Action to award the service to the
existing provider should the process identify them as the ‘only capable provider’, to
decommissioning part of the service, or, running an open tender” (paragraphs 2.29-2.35).

The Guide states that decisions on which procurement model to use will be determined by what
the commissioner is seeking to achieve, the nature of the market and outputs from provider
engagement (paragraph 2.38). Further considerations may include the scale of the new contract,
if there is an urgent clinical need (interim provision of care), if outcomes can be defined, and if
there is more than one provider that could deliver the service. The Guide indicates that Single
Tender Actions are only an appropriate outcome where there is an immediate clinical need
and/or only one capable provider (p.25).

Considering the application of the PCT Procurement Guide to community services, it is likely that
many community services will be tendered at the expiry of each community services contract.

Structural change among PCT provider arms

43.

44,

45.

The NHS Operating Framework for 2010/11 and NHS 2010-2015: from good to great, both
published in December 2009, place an emphasis on integrating care pathways and integrating
community services with hospital trusts, mental health trusts or primary care organisations, such
as practice-based commissioning consortia. Guidance on the future of PCT provider arms was
published in February 2010, namely Transforming Community Services: The assurance and
approvals process for PCT-provided community services."” This requires that plans for the future
status of PCT provider arms be decided by 31 March 2010, with such plans being capable of
implementation by April 2011.

Early indications of PCTs’ plans in relation to their provider arms show that a wide variety of
options are being developed, including the merger of entire PCT provider arms with local acute
trusts and mental health trusts, and service by service mergers of community services with acute
trusts, mental health trusts, GPs and local authorities. In other cases, community foundation
trust and social enterprise models are being pursued.

We note that the January 2009 guidance issued by the Department of Health advised PCTs that
in ‘drawing up their supply-side strategy [they] will have to balance the need to sustain viable,
high-quality suppliers, whilst promoting choice and innovation through encouraging new
entrants. In particular, the PCT will need to be clear about any shifts towards vertical or
horizontal integration, which result in a reduction in competition or choice. The development of

12 Available at www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH 112147,
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existing provider organisations should not in the medium term concentrate the provision of
services in a more limited number of organisations’ (p.30).

DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN COMMUNITY
HEALTH SERVICES IN EALING AND HARROW

46.

47.

48.

49.

50.

51.

Ealing PCT and Harrow PCT each told us that they are preparing detailed strategies for
commissioning community services over the next two to three years, and a number of services
will be put out to tender over this period.

Harrow PCT told us that it intends to hold competitive tenders for three community health
services during 2010, namely: an urgent care centre to provide an alternative in some cases to
accident and emergency; an integrated diabetes service, including medical assessment and
specialist nursing care; and a dermatology service expected to include nurses and GPs. It is also
currently conducting competitive tenders for: a dental access scheme to provide an out of hours
service; a referral management service to provide an interface between primary and secondary
care; and a substance misuse service.

Ealing PCT told us that it intends to hold competitive tenders for four services during 2010,
namely: the provision of a multi-disciplinary team to support patients in nursing homes;
specialist prescribing for drug misuse; an alcohol misuse service to provide care and advice to
patients; and the provision of equipment to aid patients’ daily lives. It is also currently
conducting a tender for the provision of urgent care.

Ealing PCT also told us it intends to commission, but not necessarily competitively tender, the
following four services/pathways during 2010:

e a3 heart failure pathway;

e specific services to support carers of stroke patients;

e acommunity based stroke rehabilitation service; and

e specialist services to support stroke patients.

In total, Ealing PCT and Harrow PCT expect these services to represent expenditure of
approximately £12 million per annum. This represents around 6 per cent of the combined annual
revenue at Ealing Provider Services, Harrow Provider Services and Ealing Hospital of
approximately £187 million.

Neither Ealing PCT nor Harrow PCT indicated that patient choice would be introduced into any
community services in the near future.

ASSESSMENT OF MERGER COSTS

52.

To assess the likely effect of the merger between Ealing Provider Services, Harrow Provider
Services and Ealing Hospital on patients and taxpayers as a result of any loss of patient choice or
competition (i.e. the costs of the merger), this section assesses:

11



53.

54.

55.

o first, the extent of any loss of patient choice or competition in the supply of community
health services in Ealing and Harrow; and

e second, the extent of any loss of patient choice or competition in the supply of acute
care services in Ealing and Harrow.

The services and geographic area (i.e. the markets) in which the merging parties compete are
discussed in detail in Appendix D. Our assessment of the effect of this merger would not vary
with our findings on market definition; we therefore do not consider it necessary to identity
precisely the market that is most appropriate for analysing the effects of the merger. However,
for the purposes of explaining our competitive assessment of this merger, we refer to the
market for community services in Ealing and Harrow and the market for acute services in Ealing
and Harrow.

When assessing the impact of a merger on patient choice and competition, we compare the
effect of the merger with the likely situation if the merger did not take place. (This alternative
scenario is known as the ‘counterfactual’.) In many merger reviews, the most appropriate
counterfactual will be the pre-merger situation. However, as we discuss in paragraph 37, under
Transforming Community Services many PCTs are divesting their community services provider
arms. As a result, if the proposed merger between Ealing Provider Services, Harrow Provider
Services and Ealing Hospital did not proceed, it may not be that the most likely alternative is that
the two provider arms would be separately vested in Ealing PCT and Harrow PCT.

Nevertheless, any alternative merger would also have to be reviewed for consistency with the
Principles and Rules. Given this, for the purposes of accurately assessing the competitive effects
of the proposed merger between Ealing Provider Services, Harrow Provider Services and Ealing
Hospital, we assume that if this merger did not take place there would either be no merger or
there would be a merger that does not raise concerns in relation to patient choice and
competition.

Effect of the merger on patient choice and competition in community services

56.

We have considered two ways in which the proposed merger between Ealing Provider Services,
Harrow Provider Services and Ealing Hospital might affect patient choice and competition in
community services.

e First, the merger might reduce the number of credible providers of community services
in Ealing and Harrow (horizontal effects).

e Second, the merger might affect patient choice and competition in community services
as a result of the acute care provider being able to influence the flow of patients to
providers of community services (vertical effects).

We discuss each of these two possibilities in the following paragraphs.

The merger’s effect on the number of credible providers of community services

57.

In assessing whether the merger between Ealing Provider Services, Harrow Provider Services and
Ealing Hospital would reduce patient choice and competition we need to consider the extent to

12



58.

59.

60.

61.

which these three organisations represent credible providers of community services either now
or in the future, and whether their integration into a single organisation would adversely affect
patient choice or competition as a result of there being too few other credible providers of
community services.

Competition in the provision of community services in Ealing and Harrow currently takes the
form of competition between providers for PCT-let contracts to provide services to patients.
Holders of community services contracts in Ealing or Harrow each provide their services on an
exclusive basis. That is, there are no community services provided in either Ealing or Harrow
under a patient choice or AWPP model (see paragraph 37)." If a patient is registered with a GP
in Ealing (or Harrow), that patient can only choose the community services provider contracted
by Ealing PCT (or Harrow PCT).

As a result, the merger between Ealing Provider Services, Harrow Provider Services and Ealing
Hospital would not reduce patient choice in community services compared to the current
situation where there is no patient choice in community services. The merger may, however,
reduce competition through reducing the extent to which the commissioners (ie the two PCTs)
are able to choose between competitors for community services contracts. This may come about
through:

(i) removing a current competitor for community services contracts (i.e. if Ealing Provider
Services, Harrow Provider Services and Ealing Hospital currently compete for community
services tenders in Ealing and/or Harrow); or

(i) removing a future bidder for the supply of community services in Ealing and/or Harrow (i.e.
if one of Ealing Provider Services, Harrow Provider Services and Ealing Hospital do not
currently compete for tenders in Ealing and/or Harrow but are likely to do so in the future).

To conclude that the merger would adversely affect patients and taxpayers, we would have to
conclude that the merger not only removed a credible, current or future, competitor for these
contracts, but also there was an insufficient number of other credible actual or potential
providers of community services that could effectively compete for community services
contracts in Ealing and Harrow such that competition, overall, would be reduced by the merger.

As a result, in the following paragraphs we, first, review competition between Ealing Provider
Services, Harrow Provider Services and Ealing Hospital for community services contracts in Ealing
and Harrow, and second, the number of other credible providers of community services in the
area.

Competition between Ealing Provider Services, Harrow Provider Services and Ealing Hospital

62.

To assess whether the merger between Ealing Provider Services, Harrow Provider Services and
Ealing Hospital would reduce competition for community services contracts by removing either a
current or future potential bidder, we have examined past bidding for community services

B This lack of patient choice in community services has implications for the extent to which there can be competition
between competing providers of integrated care.

13



63.

64.

65.

66.

67.

contracts in Ealing and Harrow, the extent to which the three organisations provide similar
services, and future bidding intentions for community services contracts.

In the past three years, Ealing PCT has conducted five tenders for community health services
(Diabetic Retinal Screening in 2007, Smoking Cessation in 2008, Dermatology in 2008,
Phlebotomy in 2008 and Substance Misuse Service in 2009), while Harrow PCT has conducted a
single tender (EPIOC (wheelchair) & Special Seating Service in 2008). Ealing Provider Services,
Harrow Provider Service and Ealing Hospital did not compete against each other in any of these
tenders.

Ealing Hospital participated in the diabetic retinal screening tender and the dermatology tender,
while Ealing Provider Services only participated in the Smoking Cessation tender (which it won),
and Harrow Provider Services did not bid in any of the tenders. It is worth noting, however, that
at the time of the smoking cessation tender Ealing Provider Services and Harrow Provider
Services had already decided to enter a management alliance, and as a result, we consider it
unlikely that they would have competed against one another in community services tenders
from that point.**

On the evidence of past tenders, Ealing Provider Services, Harrow Provider Services and Ealing
Hospital were not direct competitors for the provision of the same services. However, given the
small number of tenders and the undeveloped nature of competition, it is not possible to
definitively reach this conclusion.

In terms of the services provided by the three merging organisations, Ealing Provider Services
and Harrow Provider Services supply many of the same services to their parent or another PCT.
There are 15 services or services lines (District nursing, Community matrons, Diabetic nursing
service, Continence, Tissue viability, Heart disease nursing service, rehabilitation services,
Podiatry, Community dental service, Specialist Palliative care services, Smoking cessation
services, Health visiting, School nursing and intermediate care services in both an inpatient and
home setting) provided by both provider arms. This means that almost all the services provided
solely by the two provider arms overlap.”

The large overlap in the services supplied by Ealing Provider Services and Harrow Provider
Services presents significant scope for competition between these organisations. We consider
that if they did not merge or continue in their alliance they would be likely to bid for contracts in

" The Provider Alliance came into effect in April 2009, but the decision to form it was made in 2008. Ealing Provider Services and Harrow
Provider Services jointly won a tender to provide MSK in Hammersmith & Fulham in 2008, so we assume for the purpose of this analysis
that they started thinking strategically as one unit in 2008.

' Ealing Provider Services provides a total of 27 services, either alone or jointly with other providers: Ealing Provider Services provides 20
services on its own to patients registered with an Ealing GP of which 2 services are also offered to patients registered with a Hounslow GP

(Community Dental service and Specialist palliative care service); it provides 5 services within Ealing Hospital (Podiatry, Adult audiology,
Dietetics and nutrition, Speech and language and MSK); and it contributes to the total Sure Start service. Further to this, 3 services are
provided to patients registered with an Ealing GP by other providers (MEND, Phlebotomy and Childhood immunisations). Harrow Provid
Services has 19 services provided to patients registered with a Harrow GP; further to this, 9 services are provided to patients registered
with a Harrow GP by other providers than Harrow Provider Services — 5 by Harrow PCT Public Health, 2 by North West London Hospitals
(Genito-urinary medicine and Contraception, also available to patients at North West London Hospitals), 1 by Central North West Londo
Hospitals MHT (Drugs and alcohol service, also available to all patients in Central and North West London) and 1 by GPs (childhood
immunisations).
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68.

69.

70.

each other’s PCT area. Prior to the alliance being formed, it is likely that Ealing PCT considered
Harrow Provider Services to be a potential alternative provider, and similarly Harrow PCT
considered Ealing Provider Services to be a potential alternative provider.

In contrast, however, Ealing Hospital currently provides only one community service (community
midwifery). It told us that if the merger did not take place it “would continue to focus on acute
services. It would be unlikely to bid for those community services which are the core of Ealing
PCT’s provider services. This is partly because of the critical mass of infrastructure and expertise
needed to deliver community nursing services. It is also because the therapy services within
[Ealing Hospital] are already provided to it by [the Provider Alliance], so there would be no
platform of therapy services within [Ealing Hospital] from which to launch a competitive bid for
community rehabilitation or community outpatient services”.

Ealing Hospital’s statement provides some support for the view that Ealing Hospital is not a
current competitor to the two Provider Arms or a potential future competitor in the absence of
the merger. However, we also need to balance against this the fact that Ealing Hospital already
provides a community midwifery service and has participated in two previous community
services tenders. Further, it is not clear that barriers to entry in community services are so
significant that Ealing Hospital could not acquire the expertise to launch competitive bids for
these services, particularly in relation to those services provided on its own premises. Ealing
Hospital would, most likely, also be a strong competitor for any acute services that are moved
into a community setting.

In summary, we consider that Ealing Provider Services, Harrow Provider Services and Ealing
Hospital are each credible bidders for community services contracts across both Ealing and
Harrow. In the case of the two provider arms, this is not only because they currently provide
these services to their own PCTs, and so already have knowledge and expertise in place, but they
are also geographically adjacent to the other PCT. Ealing Hospital is perhaps a less strong
competitor to the two provider arms compared to the competition that each PCT provider arm
might provider to each other. Nevertheless, we consider that in the absence of the merger it
would bid for community services contracts (as evidenced by its bidding behaviour to date) and
that it would be a credible bidder given its current community midwifery service and its
expertise in acute services that may be shifted into the community.

Other competitors for community services in Ealing and Harrow

71.

72.

Given our finding that Ealing Provider Services, Harrow Provider Services and Ealing Hospital
would all effectively compete for community services contracts in Ealing and Harrow, the
proposed three-way merger would remove two credible bidders for community services in
Ealing and Harrow. It is therefore necessary to consider whether there are enough other
credible bidders for community services contracts to ensure high quality standards of care and
value for money if the merger takes place.

Potential competitors for community services contracts in Ealing and Harrow fall into three
broad categories:
15



e other PCT provider arms;
e other NHS organisations, such as acute and mental health providers; and
¢ independent and third sector providers.

73. Eight PCT provider arms responded to our information requests: [" 1.

e Two adjacent providers [* ] told us that they intend to bid for community services
contracts in Ealing and Harrow in the future. One of these providers has already won a
contract in Harrow PCT, [" ]. We consider both of these PCT provider arms to be
credible bidders for community services contracts in Ealing and Harrow.

e One provider [" ] told us that it would bid in the London area for a full range of
community services, and is bidding in a current tender in Ealing [" ]. We consider this
provider to be a credible bidder for services in the area.

74. We note that there may be other PCT provider arms that did not respond to our information
request, but would also be credible bidders to provide community services in Ealing and Harrow.

75. Fifteen acute trusts responded to our information request. Four trusts [" ] told us that they
would bid for community services in North West London, including Ealing and Harrow, as well as
London more generally.™

e One [" ] has a long history as a major provider of community-based services in Ealing
and Harrow [" ] and is looking to bid for a wide range of community services.

e One[" ]wasranked second behind the Ealing and Harrow Provider Alliance for an MSK
tender in Hammersmith & Fulham and has won two other tenders for community
services. It [* ] further stated that it would consider bidding for a further community-
based service [" ], which is among the pathways that Harrow PCT plans to tender
competitively during 2010.

e One provider [" ] won a tender in Ealing PCT [* ], which means it may be a competitor
in[* ] similar services which Ealing PCT may competitively tender.

e One specific provider [" ] is considered by several providers, including the Provider
Alliance and Ealing Hospital, to be a strong competitor in community services. However,
it has been unsuccessful in three previous bids for community services contracts [" ]. It
is therefore not possible for us to conclude definitively that it would be a credible
competitor in community services tenders in the future.

76. In summary, at least three provider arms [" ], three acute trusts [" ] and, to a lesser extent,
[" 1, appear to be credible bidders for community services contracts in Ealing and Harrow. In
addition, there is at least one large independent provider [" ] that has previously told us it
would bid to provide certain community services in any area in England. There are also likely to
be other independent and third sector service providers local to Ealing and Harrow that could
also credibly bid for community services contracts.

'® The other eleven trusts did not indicate that they would bid in Ealing and/or Harrow for community services contracts.
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77. As a result, we consider that there is a sufficient number of credible alternative providers of

78.

community services in Ealing and Harrow such that, following the proposed merger between
Ealing Provider Services, Harrow Provider Services and Ealing Hospital, sufficient competition will
remain for those contracts that are competitively tendered to ensure high quality standards of
care and value for money.

The Panel notes the commissioning plans of Ealing PCT and Harrow PCT in 2010/11 (see
paragraphs 46 to 51) and the requirement that the PCT Procurement Guide places on the two
PCTs to competitively tender services at the end of their community services contracts with the
merged entity in 2013 (see paragraphs 40 to 41). The Panel considers that these two factors will
ensure that the merged entity faces significant competition from other potential providers of
community services in Ealing and Harrow.

The merger’s effect on the flow of patients to community services’ providers

79.

80.

81.

We considered whether the merger would reduce patient choice and competition in community
services as a result of the influence that Ealing Hospital has over the flow of patients from its
acute services to community services. Where patients have a choice of community services
provider following acute treatment, integration between the acute provider and a community
services provider could give merged entity the ability and the incentive to refer patients to its
own community services arm in preference to other providers of community services. This could
have the effect of foreclosing competition from other providers of community services.

However, as there is currently no choice of community services provider in Ealing and Harrow
(see paragraph 58), vertical integration between Ealing Hospital and the two PCT provider arms
cannot result in a reduction in patient choice compared with the current situation. None of the
commissioning plans discussed with us by the two PCTs involve introducing patient choice in
community services in the future either. As a result, we cannot conclude that vertical integration
between Ealing Hospital and the two PCT provider arms will reduce patient choice and
competition.

The Panel, however, notes that if patient choice in community services in Ealing and Harrow was
to be introduced (as envisaged in various community services policy papers — see paragraphs 31
to 45), then the benefits to patients and taxpayers may not be realised if the vertically
integrated entity was able to direct patients to its own services. To prevent this, the
commissioning PCT would need to ensure that patients had the ability to exercise choice of
community service provider. (Alternatively, the PCT may wish to provide patients with a choice
between multiple integrated care providers. This would mean that the patient would only
choose its provider of community care as part of its overall choice of care provider.)

Effect of the merger on patient choice and competition in acute services

82.

In relation to acute services, the merger between Ealing Provider Services, Harrow Provider
Services and Ealing Hospital could affect patient choice and competition in acute services
through:
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83.

(i) removing Ealing Provider Services and Harrow Provider Services as potential providers of
acute services; or

(ii) the merged entity foreclosing competition in acute services through exclusively referring
patients from its community services arm to its own acute services or otherwise impeding
patient choice of acute care provider.

To the extent that the merger results in the merged entity acquiring the ability to refer patients
to its own services when this would previously have been undertaken by a GP (consistent with
the scenario in paragraph 82(ii), then the merger may also affect the primacy of the GP
gatekeeper function (see Principle 10 — set out in paragraph 24).

Ealing Provider Services and Harrow Provider Services as potential providers of acute care

84.

85.

86.

87.

There are, in principle, two ways in which Ealing Provider Services and Harrow Provider Services
could, in the absence of the merger, be actual or potential competitors to Ealing Hospital in
relation to acute services. These are, first, where acute services that are currently provided by
Ealing Hospital are moved into the community, and second, where Ealing Provider Services or
Harrow Provider Services are possible entrants into the provision of acute services in an acute
care setting.

In relation to acute care services that are moved into a community setting, we conclude in
paragraphs 70 that Ealing Provider Services and Harrow Provider Services would, if the merger
did not take place, represent a credible alternative to Ealing Hospital across the full range of
community services. However, we also conclude in paragraph 77 that there is a sufficient
number of other credible providers of community services in Ealing and Harrow that the merger
is unlikely to impose any material costs on patients or taxpayers as a result of a loss of
competition in community services, including acute services that are moved into a community
setting.

In relation to acute care services that are provided in an acute care setting, we do not believe
that either Ealing Provider Services or Harrow Provider Services can be regarded as potential
providers of these services. This is because of the barriers to entry that these two organisations
would face and their lack of experience in the provision of these services.

In conclusion, we do not believe that the merger gives rise to a loss of competition as a result of
the loss of a potential provider of acute services either for acute services that are provided in a
community setting or for acute services that are provided in an acute care setting.

Effect on the GP gatekeeper function

88.

We consider the ‘gatekeeper function’ to be the GP’s role as: (i) an informed agent who
determines when secondary care is needed and offers those patients advice on the appropriate
treatment that is required; and (ii) a first point of care before secondary care can be accessed by
patients. To the extent that the merger results in the merged entity acquiring the ability to refer
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89.

90.

91.

92.

patients to its own services when this would previously have been undertaken by a GP, then the
merger may adversely affect the primacy of the GP gatekeeper function.

We believe that the merged entity is likely to acquire the ability to refer patients to its own
acute care services in at least some areas following the merger. This is because one of the key
arguments the parties put forward in favour of merger is more integrated care with greater
continuity of treatment for patients in care pathways that cross between acute care and
community services providers."” One part of this improved integration can involve eliminating
the need for patients to be referred back to their GP when needing to access acute elective care
following treatment in a community service.'®

Eliminating the GP at this point in the care pathway, where a patient can exercise choice of
acute care provider, and replacing the GP with healthcare professionals employed by the
merged entity could undermine the gatekeeper function that would otherwise be exercised by
the GP."™ In particular, the merged entity may have an incentive to:
(i) increase the proportion of those patients referred for acute elective care to its own
acute services arm; and
(ii) increase the total number of referrals to its acute services arm by referring patients
that would not otherwise be referred for acute elective care.

These incentives result from an interest on the part of the merged entity in its financial
performance. That said, these incentives may differ across services and treatment types
according to factors such as the relationship between the merged entity’s costs and the tariff it
receives under Payment by Results, the extent of spare capacity at the employing hospital, and
the perceived cost of treating any individual patient compared to the tariff received under
Payment by Results.

If the merged entity were to respond to these incentives, then it could have an adverse effect on
patients as they may receive either: (i) treatment that is not required; or (ii) treatment at a
provider that they would not have otherwise chosen. This is not to suggest that referring staff
would refer patients inappropriately or unprofessionally. There may, however, be an
introduction of systems in the merged entity that make it difficult for patients to exercise choice
or which skews patient choice to acute services at the merged entity.”

7 Indeed, the merger parties refer to the entity that would be created by this merger as an Integrated Care Organisation.
(Business case submitted to the CCP by the parties on 23 November 2009).

8 \we note, however, that the number of patients that might potentially be referred from community services to acute
elective care services could be limited although this is likely to increase as more services are shifted from an acute setting
to a community setting. An example of a service where patients can be referred from a community service to an acute
elective care service are community-based musculoskeletal (MSK) services.

¥ This potential effect on the GP gatekeeper function arising from a merger between an acute services provider and a
community services provider only arises in relation to patients that might be referred from community services to acute
elective services, and not vice versa, because it is in relation to acute elective services that patients have a choice of service
provider (see paragraph 56).

% The CCP is aware of at least one example where a community service provided by an acute trust encourages referrals
from that community service to the parent acute trust through requiring patients to return to their GP if they wish to
exercise choice and go to an alternative acute care provider.
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93. We therefore considered there to be a realistic prospect that the merger would impose material
costs on patients or taxpayers in respect of acute elective care.”! Having raised these concerns
with the merger parties (the Provider Alliance and Ealing Hospital), Ealing PCT and Harrow PCT,
we were offered assurances by these organisations that would preserve choice for patients
accessing acute elective care via community services.

94. The Provider Alliance and Ealing Hospital provided assurances, set out in full at Appendix E,

concerning:
(i) compliance with all current and future legislation or Department of Health guidance
regarding patient choice of acute elective care provider;
(ii) use of the Choose and Book system;

(iii) the provision of an appointment letter when an employee of the merged entity
refers a patient for acute elective care, setting out the patient’s right to a choice of
provider, together with an explanation of the contents of the letter;

(iv) training for all those referring patients for acute elective care;

(v) compliance with any written directions the CCP may from time to time give for the
purpose of securing compliance with the assurances; and

(vi) the provision of information to Ealing PCT and/or Harrow PCT to enable them to
monitor the assurances.

95. Ealing PCT and Harrow PCT provided assurances, set out in full at Appendix F, concerning:

(i) the operation of a Clinical Assessment Service by Ealing PCT and Harrow PCT;

(ii) the monitoring of referral patterns;

(iii) the monitoring of the quality of choice being offered;

(iv) choice specifications built into new integrated pathways;

(v) compliance with any written directions the CCP may from time to time give for the
purpose of securing compliance with the assurances; and

(vi) cooperation with London SHA, Ealing PCT and/or Harrow PCT in respect of
monitoring compliance with, and/or investigation into potential breaches, of the
assurances.

96. On the basis of these assurances, we conclude that, following the merger, choice will be
preserved for patients accessing acute elective care via community services in Ealing and
Harrow.

Foreclosure of competition in acute care

97. A merger between Ealing Provider Services, Harrow Provider Services and Ealing Hospital could
foreclose competition in acute care where:
a. the merged entity has the ability and the incentive to refer more patients to its own
acute services from its community services arm than would otherwise be the case; and

2 This consideration is given against a counterfactual in which patients are not, and will not be, able to choose a
community services provider, as discussed at paragraph 58.
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b. the diversion of patients to the merged entity’s own acute services results in other
providers of acute services having to withdraw certain services or ultimately cease
providing services.

98. The proposed merger creates a financial incentive for this to happen, as the ‘Payment by
Results’ system means that a hospital receives a payment for each patient it treats (i.e. a
hospital’s revenue increases with the volumes of patients admitted).?? The opportunity for this
to happen occurs if patients are not aware that they have a free choice of hospital.

99. However, we consider foreclosure to be unlikely, due to the very small proportion of patients
being referred for acute elective care (less than 5 per cent of all referrals from the Provider
Alliance). We consider this figure to be too small to materially affect other acute providers.

ASSESSMENT OF MERGER BENEFITS

100. In assessing whether a proposed merger could be expected to give rise to an adverse effect
on patients and/or taxpayers, we will have regard to any benefits to patients and/or taxpayers
arising from the merger (see paragraphs 5.51 to 5.60 of the draft interim guidelines)®. In respect
of patients, these benefits may take the form of higher quality services, a greater choice of
services or greater innovation in relation to such services. In respect of taxpayers, the benefit is
likely to be a better price paid by commissioners for services from the merged entity. Such
benefits must be expected to accrue within a reasonable period from the merger and be unlikely
to accrue without the merger.

101. Given that we have not identified any significant costs as a result of this merger, it has not
been necessary for us to analyse the presence or extent of these benefits in detail, nor their
likelihood to materialise within a reasonable time period. We note, however, that our
assessment would only consider benefits that it is anticipated would accrue as a direct result of
the merger. Although in this case the assessment of benefits was unnecessary, we consider that
the benefits the parties considered would accrue did not appear to be merger-specific, and as a
result, may not have been relevant to any benefit assessment. For the avoidance of doubt, when
submitting a case to be considered by the CCP, parties should submit a robust, merger-specific
benefits case to us at the beginning of the inquiry process, as it will not be clear at that stage
whether there might be costs to patients or taxpayers.

ADVICE AND RECOMMENDATIONS

102. In respect of (i) community services, and (ii) acute services that are moved into the
community, we conclude that Ealing Hospital, Ealing Provider Services and Harrow Provider

22 These incentives may come about as a result of remuneration being linked to referrals, or more indirectly, as a result of
an interest on the part of the Provider Alliance in the financial performance of Ealing Hospital and its impact on the
Provider Alliance’s employment stability or security. This incentive may differ across services and treatment types
according to the relationship between the hospital’s costs and the tariff it receives under Payment by Results, the extent of
spare capacity at the hospital, and the perceived cost of treating any individual patient compared to the tariff received
under Payment by Results.

2 The CCP’s draft interim merger guidelines are available at www.ccpanel.org.uk.
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Services would be likely to be competitors in the future, although they are not currently.
However, we consider there to be a sufficient number of credible alternative providers of
community services in Ealing and Harrow such that sufficient competition will remain following
the merger to ensure high quality standards of care and value for money.

103. Inrespect of acute care provided in an acute setting, we do not consider that there would be
any reduction in patient choice or competition, because we do not consider Ealing Provider
Services or Harrow Provider Services to be potential providers of these services. This is because
they would face significant barriers to entry and are inexperienced in this area of patient care.
We also considered whether competition in acute care could be foreclosed by the merger, but
concluded this unlikely given the very small proportion of patients referred for acute elective
care by the Provider Alliance.

104.  Finally, we considered whether the merger may adversely affect the primacy of the
gatekeeper function to the extent that it results in the merged entity having the ability to refer
preferentially patients to its own acute care services. We found there to be realistic prospect
that the merger would impose material costs on patients or taxpayers in respect of acute
elective care. We therefore considered whether the parties could provide us with assurances to
ensure patient choice and competition would be protected. These assurances clearly address
our concerns relating to the effect of the merger on acute care. We have decided not to proceed
to a Phase 2 review because we have decided to accept appropriate assurances to address the
concerns relating to patient choice and competition arising from the merger. We accordingly
advise, on the basis of those assurances, that the merger is consistent with the Principles and
Rules, without the need to proceed to a more detailed Phase 2 review.

105. However, we note that this merger raises issues relating to the merits and possibility of
competition between different providers of integrated care pathways. To ensure that patients
and taxpayers may benefit from this merger, commissioning by Ealing PCT and Harrow PCT will
need to encourage competition between integrated care providers.

106. It is noted that the analysis, advice and recommendations set out in this report have been
given by the CCP on the basis of information it has received to date. Should there be any change
in respect of any of the matters referred to in this report, including but not limited to the terms
of the proposed merger and the assurances given to us by the merger parties, we expect the
parties to re-refer the matter to us for further consideration.
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COMMUNITY HEALTH SERVICES PROVIDED IN EALING

APPENDIX A

Service Provider Provided to 2010-11
Budget (£)

Adult services:

District nursing Ealing Provider Services Ealing 4,289,297

Community matrons Ealing Provider Services Ealing 675,367

TB Ealing Provider Services Ealing 256,643

Diabetic nursing service Ealing Provider Services Ealing 214,326

Continence Ealing Provider Services Ealing 420,040

Specialist Nursing services (Heart Failure and Tissue viability) Ealing Provider Services Ealing 288,715

Intermediate care and rehab:

ARISE — rehab intermediate care at home Ealing Provider Services Ealing 1,364,366

Clayponds (community hospital), includes: Ealing Provider Services Ealing, Harrow and others

* Intermediate Care inpatients admissions avoidance 4,170,682

* Inpatient Rehabilitation 1,129,973

Ealing Day Treatment centre — walk-in rehab centre (a service in itself, | Ealing Provider Services Ealing 400,398

based at Clayponds Hospital)

ENABLE — neurological rehab Ealing Provider Services Ealing 366,450
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Speech and Language Therapy

Ealing Provider Services (and within
Ealing Hospital)

Ealing and patients at Ealing
Hospital

318,000
Specialist services:
Podiatry Ealing Provider Services (and within Ealing and patients at Ealing 1,026,538
Ealing Hospital) Hospital
Adult audiology Ealing Provider Services (within Ealing Patients at Ealing Hospital 342,335
Hospital)
Dietetics and nutrition Ealing Provider Services (and within Ealing and patients at Ealing 473,265
Ealing Hospital) Hospital
MSK Ealing Provider Services (and within Ealing and patients at Ealing
Ealing Hospital) Hospital; Hammersmith &
Fulham
2,035,800
Community Dental service Ealing Provider Services Ealing and Hounslow
1,595,075
Specialist palliative care service Ealing Provider Services Ealing and Hounslow 3,838,927
* Inpatient hospice
* Day care at hospice
* Community specialist nursing team
Learning Disabilities Ealing Provider Services jointly with Ealing
Ealing Borough Council
1,303,740
Sexual & reproductive health (includes “Family planning” and Ealing Provider Services Ealing 910,733

“Chlamydia action zone”)
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Mental health & well-being (including smoking cessation) Ealing Provider Services (with West Ealing 2,496,755

London Mental Health Trust)
/| KAt RNBy:Qa aSNWAOSa
Health visiting Ealing Provider Services Ealing 3,916,851
School nursing Ealing Provider Services Ealing 932,445
Child health records and information Ealing Provider Services Ealing 180,575
Family nurse partnership project Ealing Provider Services Ealing 270,349
ESCAN - Services for children with additional needs Ealing Provider Services (jointly with Ealing

Ealing Borough Council) 4,440,621
Sure start (all funded by LBE) Ealing Provider Services contributes to | Ealing

the total Sure start service 446,080
Additional services, not provided by Ealing Provider Services:
MEND (see www.mendprogramme.org) The Public Health Directorate of Ealing | Ealing

PCT 100,000
Phlebotomy Bupa Home Health, Advantage, Allied Ealing (the different

Health Professionals, GPs providers )

254,000
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COMMUNITY HEALTH SERVICES PROVIDED IN HARROW

APPENDIX B

Services Provider Provided to 2010-11
Budget (£)

Adult Services:

District nursing Harrow Provider Services Harrow 2,654,129
Community matrons (included above) Harrow Provider Services Harrow 0
Diabetes service Harrow Provider Services Harrow 356,766
Continence Harrow Provider Services Harrow 520,961
Specialist Palliative care Harrow Provider Services Harrow 519,404
Podiatry Harrow Provider Services Harrow 722,264
Tissue viability Harrow Provider Services Harrow 122,762
Coronary heart disease Harrow Provider Services Harrow 286,211
Urgent care centre Harrow Provider Services Harrow 1,182,896
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Community Assessment Unit Harrow Provider Services Harrow 330,000
HIV (specialist nursing) Harrow Provider Services Harrow 56,892
Community dental service Harrow Provider Services Harrow 393,765
Intravenous therapies (includes MS nurse - MS/IV nurses 50:50 Harrow Provider Services Harrow 103,523
funded)

Rehabilitation services:

The Physical Disability Support Team Harrow Provider Services Harrow 323,381
The intermediate care service (HART) Harrow Provider Services Harrow 721,952
Inpatient Intermediate care (Denham Unit) Harrow Provider Services Harrow 1,662,791
Continuing care Harrow Provider Services Harrow 445,670
/| KAt RNByQa aSNBAOSay

Health visiting Harrow Provider Services Harrow 1,679,439
School nursing Harrow Provider Services Harrow 384,769
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Childhood health records Harrow Provider Services Harrow 239,611
Additional services, not provided by Harrow Provider Services:

Expert patient programme Harrow PCT from corporate services Harrow 4120
Genito-urinary medicine, including Contraception NWL Hospitals Harrow and patients at NWL 303073

Hospitals

Exercise on referral Harrow PCT Public Health Harrow 37000
Stop smoking service and group therapy for smokers Harrow PCT Public Health Harrow 130000
Exercise Programmes (including Walk Schemes and MEND Harrow PCT Public Health Harrow 100,000
Drugs and alcohol service Central North West London MH FT Central and North West London 838000
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APPENDIX C

MARKET DEFINITION

1. The most helpful way in which to assess the effect that a merger has on competition is by first
identifying (or defining) the markets in which competition between the merging parties takes
place. There are two dimensions to any market: a product dimension and a geographic
dimension. The following paragraphs discuss the products (or, more specifically, services in this
case’®) and the geographic area in which competition between Ealing Provider Services, Harrow
Provider Services and Ealing Hospital takes place.

2. A number of approaches have been employed by economists over the years to define markets in
which the effects of a transaction or behaviour can be assessed. In line with international best
practice, and consistent with our draft interim guidelines, the CCP uses the so-called
‘hypothetical monopolist’ test wherever feasible as the basis for identifying and defining the
markets affected by a merger. The purpose of this test is to help identify a market, being a
service or group of services and a geographical area in which they are supplied and where
providers of those services compete with one another. It is within this market that the effects of
a merger can be assessed.

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers
(in this case, patients or commissioners) would respond if a hypothetical single provider of a
service (or group of services) were to offer a poorer quality (or higher priced®) service (see
paragraph 4.23 of the CCP’s draft interim merger guidelines). Patients or commissioners may
respond to lower quality (or higher prices in the case of commissioners) by using or
commissioning a smaller volume of the service in question and they may use or commission
other services or the same services from a provider in a different geographic area. When
defining the product market, consideration is given to the other services patients and
commissioners might use and when defining the geographic market, consideration is given to
the other geographic areas where patients and commissioners might access services.

4. Healthcare markets are different from other markets as a result of the role played by both
patients and commissioners, and we need to consider the responses of both when thinking
about alternative service providers for the purposes of identifying a market affected by a
merger. The capacity of patients or commissioners to access alternative service providers will be
affected by whether, for example, the any willing provider model or competitive tendering is
being used to supply services to patients.

5. In any merger, the services or geographic areas that are included in the market(s) identified as
being affected by the merger can have a material bearing on the assessment of the extent to
which choice and competition are affected by the merger. However, in other cases, particularly
those which do not raise concerns it may have no bearing at all. That is, the CCP would reach the
same conclusion that a merger did not give rise to a material adverse effect on patients or
taxpayers regardless of how it defined the markets affected by the merger. In these latter cases,

** \We use the terms ‘product’ and ‘service’ interchangeably in this document.
» Most services in the NHS are subject to fixed prices in the form of a tariff. In community services, however, there is no
fixed tariff for services, the cost of which (or price) is the subject of negotiation with the PCT.
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it will not usually be necessary for the CCP to reach a definitive conclusion on market definition,
and in consequence, the CCP may choose not to do so in these cases.

Product market

6. The community services supplied by Ealing Provider Services and Harrow Provider Services are
set out Appendices A and B respectively. Ealing Hospital does not currently provide any
community services. Although Ealing Provider Services and Harrow Provider Services do not
currently provide acute services, we consider it possible that they would in the future, absent
the merger.

7. In principle, the relevant product market(s) for our analysis might be:
e separate product markets for each community and acute service; or
e aproduct market for sets of community services and acute services; or
e aseparate product market for (i) all community services and (ii) all acute services; or
e a product market that includes community services, acute services and other health
services such as primary care.

8. In this case, we believe that the effects of the merger would be the same regardless of whether
the relevant product market that is identified for the purpose of assessing competition is defined
as separate product markets for the supply of individual community and acute services or a
single market for the supply of all community and acute services. That is primarily due to the
number of actual and possible community and acute services providers in the area capable of
providing the services provided by Ealing Provider Services, Harrow Provider Services and Ealing
Hospital, either as a whole or individually.

9. We also considered the extent to which community service providers and acute services
providers face competition from care provided in other settings (e.g. providers of primary care),
and as a result, whether these services should also be included in the same market for the
purpose of assessing the effect on patient choice and competition arising from the merger. To
do so, we used the framework of the hypothetical monopolist test, focusing on how patients
might respond to changes in service quality from a position where only one community service
provider and one acute provider was available to them.

10. The product component of each community and each acute service can be thought of as
consisting of two elements: the treatment that is provided (e.g. a dental treatment or a
physiotherapy treatment) and the setting for that treatment (e.g. at home, at a community
health facility or in an acute setting). If, for example, there is only one primary care service
provider available to a patient, then a patient, if dissatisfied with this service could, in principle,
access the same treatment in an alternative setting (eg in an acute setting) if this was available.?®
If a sufficient number of patients were to do so in response to a small but significant reduction in
service quality by the hypothetical sole provider, then the alternative service should be included
in the same product market as the community service(s) in question.”’

*or simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of
service in a particular setting.
z This, in essence, is the ‘hypothetical monopolist’ test.

30



11.

12.

APPENDIX C

For a number of reasons, including the inconvenience to patients of accessing treatments in an
alternative setting, we think that it is unlikely that patients would significantly reduce their use
of the service in response to a small but significant reduction in the quality. Commissioners will
also be unlikely to fund provision of the same service in both a community and acute setting
since the provision in an acute setting would be more expensive and would run counter to the
Department of Health policy of moving healthcare into settings closer to the home. On that
basis, we think it unlikely that the product market for individual community services or
community services as a whole includes, for example, the same or substitute services provided
in an acute setting.

Given these considerations, we believe the relevant product market for competitive analysis of
community services is: (i) the supply of individual community services and individual acute
services; or (ii) community services as a whole and acute services as a whole. At this stage we
consider it unlikely that the relevant product market(s) also includes other healthcare services,
such as primary care services.

Geographic market

13. The second dimension to a market is its geography. That is the area over which suppliers

compete for patients. Candidate geographic markets for analysing this merger might, for
example, be:
a. theindividual PCT area (e.g. separate markets for the Ealing PCT and Harrow PCT areas) ;
b. the individual PCT area and some or all adjacent PCT areas; or
c. wider than the individual PCT area and all adjacent PCT areas.
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For services provided by Ealing Provider Services and Harrow Provider Services, residents do not
currently have the opportunity to choose alternative providers outside of their PCT area. This is
because it is their residential location that determines where they are eligible to access NHS-
funded community services. As a result, if there were to be a reduction in service quality from
their service provider, patients could not choose another from outside the individual PCT area.

This would only change if commissioning arms of Ealing PCT and Harrow PCT were to
commission jointly community services with other PCTs, and thus enable patients within to
access services from elsewhere, or if they were to introduce an ‘Any Willing Provider’ model of
provision for some services. As a result, the relevant geographic market for assessing the impact
of the merger is the individual PCT areas of Ealing and Harrow.

Findings on market definition

16.

17.

In summary, the relevant product market for analysing this merger may be: (i) individual
community services and individual acute services; or (ii) community services as a whole and
acute services as a whole. The relevant geographic markets for analysing the effects of this
merger are the Ealing PCT and Harrow PCT areas.

As our assessment of the effect of this merger would not vary with our findings on market
definition, we do not consider it necessary to identify precisely the market that is most
appropriate for analysing the effects of the merger. However, for the purposes of explaining our
competitive assessment we refer to the markets for community services in the Ealing PCT and
Harrow PCT areas as the markets affected by this merger.
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PAST TENDERS IN EALING AND HARROW

Service tendered Year Ranking of bidders
Harrow PCT:

EPIOC & Special 2008 "1
Seating Service

Ealing PCT:

Diabetic retinal 2007 " 1]
screening

Smoking Cessation | 2008 " 1]
service

Phlebotomy 2008 " 1]
Dermatology 2008 " 1]
Young Persons’ 2009. " 1]
Substance Misuse

service
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( ** CO-OPERATION & COMPETITION PANEL

Merger of Ealing PCT's provider services arm, Harrow PCT's provider services
arm and Ealing Hospital NHS Trust

ASSURANCES GIVEN BY EALING HOSPITAL NHS TRUST

Introduction

. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has
examined the Merger during a Phase 1 Inquiry.

. The CCP has decided at the end of its Phase | Inquiry that there is a realistic prospect of material
adverse effects on patients and taxpayers. This is because patients receiving community services
after the Merger are likely to be referred exclusively, or to a larger extent than they would have
been absent the Merger, to Ealing Hospital for Treatment.

. Ealing Hospital and the PCTs have offered to provide assurances in order to address the CCP’s
concerns. In the absence of the Assurances the CCP would proceed to a Phase 2 Inquiry in order
to investigate further the effects of the Merger.

. The PCTs and NHS London will monitor compliance with the Assurances. The precise steps that
the PCTs will take to monitor compliance are set out in another set of assurances which are
available on the CCP’s website.

. The CCP considers that the Assurances along with the additional assurances provided by the PCTs
are appropriate to mitigate the potential loss of patient choice and competition identified in the
Report.

Assurances

6. Ealing Hospital now provides the CCP with the Assurances for the purpose of mitigating the
adverse effects on patients and taxpayers set out in the Report. The Assurances shall take effect
from the date on which the Merger is completed.

i.  Ealing Hospital will comply with The Primary Care Trusts (Choice of Secondary Care Provider)
Directions 2009 and NHS Constitution December 2009, and any superseding legislation or

Department of Health guidance, which enshrine the rights of a patient to choose his/her
provider of acute elective care.

ii. Ealing Hospital will ensure that it implements the Choose and Book System effectively.
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iii. When a patient in the care of a Healthcare Professional requires Treatment, that Healthcare
Professional will, if referring the patient on for the Treatment, provide the patient with an
appointment letter which:

a) informs the patient that he/she has the right to choose the hospital where he/she
will receive the Treatment;

b) informs the patient that he/she does not have to choose to receive the Treatment at
Ealing Hospital;

c) informs the patient that he/she can make an appointment with his/her GP in order
to receive advice and assistance on making arrangements for the Treatment;

d) informs the patient about the NHS Choices website;

e) offers to assist the patient to make the appointment for the Treatment using the
Choose and Book System; and

f) provides the patient with an appointment reference number and a password so that
the patient can use Choose and Book his/herself if the/she choose to do so.

Upon providing the patient with the appointment letter referred to in paragraph 3 above, the
Healthcare Professional will explain the contents of that letter so that the patient understands
that he or she has a choice of date, time and hospital for the Treatment.

All Healthcare Professionals will receive training on NHS Choices and how to use the Choose and
Book system. Ealing Hospital will keep records of which Healthcare Providers have received
training and the date(s) on which this has been provided. Healthcare Providers who have not
received appropriate training will not be permitted to refer patients for Treatment.

Compliance

9.

In the event of a suspected breach of the Assurances, any interested party may ask the CCP to
investigate. If the CCP finds that there has been a breach of the Assurances, it may issue
directions requiring Ealing Hospital to comply with the Assurances. Ealing Hospital will comply
with such written directions as the CCP may from time to time give for the purpose of securing
compliance with the Assurances.

10.Ealing Hospital shall cooperate fully with the CCP, NHS London, Ealing PCT and Harrow PCT when

any of these organisations is either monitoring compliance with the provisions of the Assurances
or investigating potential breaches of the provisions of the Assurances.

Provision of information

11.Ealing Hospital will furnish promptly to the CCP, the PCTs or NHS London such information as any

of these organisations consider necessary to enable them to monitor the Assurances.

Material change of circumstances

12.In the event of a material change of circumstances, Ealing Hospital may ask the CCP to vary these

assurances. The CCP may make any variations which is considers appropriate following a request
from Ealing Hospital.

35



APPENDIX E

Interpretation

13.For the purposes of the Assurances:
“Assurances” means the assurances contained in this document
“CCP” means Cooperation and Competition Panel;

“Choose and Book System” means a system offering a service that allows patients to choose their
hospital or clinic and book an appointment with a specialist;

“Ealing Hospital” means Ealing Hospital NHS Trust;

“Healthcare Professional” means any member of staff employed by the merged entity, who
refers a patient for Treatment;

“Merger” means proposed transfer of the provider services arms of Ealing PCT and Harrow PCT to
Ealing Hospital;

“PCTs” means Ealing PCT and Harrow PCT

“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of
procedure;

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules
of procedure;

“Principles and Rules” means the Principles and Rules of Cooperation and Competition and a
reference to a Principle means any one of the ten Principles contained in the Principles and Rules;

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report
dated 24March 2010; and

“Treatment” means elective treatment in an acute setting.

Signed:

Julie Lowe

Chief Executive, Ealing Hospital NHS Trust
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( ** CO-OPERATION & COMPETITION PANEL

Merger of Ealing PCT's provider services arm, Harrow PCT's provider services
arm and Ealing Hospital NHS Trust

ASSURANCES GIVEN BY EALING PCT AND HARROW PCT

Introduction

. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has
examined the Merger during a Phase 1 Inquiry.

. The CCP has decided at the end of its Phase | Inquiry that there is a realistic prospect of material
adverse effects on patients and taxpayers. This is because patients receiving community services
after the Merger are likely to be referred exclusively, or to a larger extent than they would have
been absent the Merger, to Ealing Hospital for Treatment.

. The PCTs and Ealing Hospital have offered to provide assurances in order to address the CCP’s
concerns. In the absence of the Assurances the CCP would proceed to a Phase 2 Inquiry in order
to investigate further the effects of the Merger.

. The PCTs and NHS London will monitor compliance with the assurances given by Ealing Hospital,
which are available on the CCP’s website.

. The CCP considers that the Assurances along with the additional assurances provided by Ealing
Hospital are appropriate to mitigate the potential loss of patient choice and competition
identified in the Report.

Assurances

6. The PCTs now provide the CCP with the Assurances for the purpose of mitigating the adverse
effects on patients and taxpayers set out in the Report. The Assurances shall take effect from the
date on which the Merger is completed.

i The current system of Clinical Assessment Services (CAS) will continue to operate.

ii. The PCTs will monitor and analyse actual attendances by specialty, trust, GP practice
and category of referrer, compared with previous time periods, examining changes
in patterns accordingly.

iii. The PCTs will also monitor the referrals flowing through the Choose and Book
system.

iv. The PCTs will use patient experience information from patient surveys, both national
and local, and information from their Patient Advice and Liaison Service and Local
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Involvement Networks as further sources of information about the quality of choice
being offered.

V. As new integrated pathways are developed, the PCTs will include in their
specification the point at which choice must be offered and who will offer the
choice. This will almost always be through the GP or the CAS. If pathways do arise
which do not use the GP or the CAS, then special monitoring arrangements will be
put in place, including monitoring data from Choose and Book, and specific patient
surveys of patients’ perception of the choices they were offered.

vi. If there is any indication that the Merged Entity is not offering choice appropriately,
then there will be a further investigation, which can include a specific patient survey,
and further analysis of the data. Mechanisms are in place through the contract to
ensure that performance improves, including the issue of a performance notice and
ultimately the termination of the contract.

7. The PCTs will store this information in such a way as to ensure it can be provided to the CCP
and/or London SHA in a timely and clear manner and will provide such information upon request
from either organisation.

Compliance

8. In the event of a suspected breach of the Assurances, any interested party may ask the CCP to
investigate. If the CCP finds that there has been a breach of the Assurances, it may issue
directions requiring the PCTs to comply with the Assurances. The PCTs will comply with such
written directions as the CCP may from time to time give for the purpose of securing compliance
with the Assurances.

9. Ealing PCT and Harrow PCT shall cooperate fully with Ealing Hospital, the CCP and NHS London
when any of these organisations is either monitoring compliance with the provisions of the
Assurances or investigating potential breaches of the provisions of the Assurances.

Provision of information

10.Ealing PCT and Harrow PCT will furnish promptly to the CCP, Ealing Hospital or NHS London such
information as any of these organisations consider necessary to enable them to monitor the
Assurances.

Material change of circumstances

11.In the event of a material change of circumstances, the PCTs may ask the CCP to vary these
assurances. The CCP may make any variations which is considers appropriate following a request
from the PCTs.

Interpretation

12.For the purposes of the Assurances:

“Assurances” means the assurances contained in this document;
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“CAS” means the Clinical Assessment Service used by the PCTs. It comprises a body of
independent clinicians who assess that any referrals made are appropriate;

“CCP” means Cooperation and Competition Panel;

“Choose and Book System” means a system offering a service that allows patients to choose their
hospital or clinic and book an appointment with a specialist;

“Ealing Hospital” means Ealing Hospital NHS Trust;

“Merger” means proposed transfer of the provider services arms of Ealing PCT and Harrow PCT to
Ealing Hospital;

“PCTs” means Ealing PCT and Harrow PCT

“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of
procedure;

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules
of procedure;

“Principles and Rules” means the Principles and Rules of Cooperation and Competition and a
reference to a Principle means any one of the ten Principles contained in the Principles and Rules;
and

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report
dated 24 March 2010.

Signed:

e P

—_—

John Webster, Chief Operating Officer, NHS Harrow

Robert Creighton, Chief Executive, NHS Ealing
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