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EXECUTIVE SUMMARY

1. The Cooperation and Competition Panel (CCP) has examined the proposed mergers of part of
the community services provider unit of Bexley Care Trust with Oxleas NHS Foundation Trust
(Oxleas) and another part with South London Healthcare NHS Trust (South London Healthcare).
Our advice to the Department of Health, Monitor and London Strategic Health Authority (SHA) is
that both of the proposed mergers are consistent with the Principles and Rules for Cooperation
and Competition (Principles and Rules) and should be allowed to proceed.

2. It is intended that Bexley Care Trust' s peci al i sed <children’s servi
London Healthcare and all of its other community services will transfer to Oxleas. Bexley Care
Trust will enter into standard NHS community services contracts with Oxleas and South London
Healthcare for the provision of community services. Bexley Care Trust will retain full ownership
and control over the premises currently used by its community services provider arm.

3. When considering a merger, the CCP assesses whether it may give rise to costs to patients or
taxpayers as a result of a loss of choice or competition and, where this is the case, whether these
costs are offset by benefits to patients or taxpayers arising from the merger." In assessing the
possible costs to patients and taxpayers in this case, we have examined the services to patients
currently provided by Bexley Care Trust community services provider arm and considered
whether either of the mergers, in reducing the number of bidders for future contracts, would
have a significant impact on patient choice or competition.

4. Our advice and recommendations are based on our evaluation that the mergers are unlikely to
impose any material costs on patients or taxpayers by reducing the scope for patient choice or
competition. This is because there are likely to be a number of potential bidders for
competitively tendered community services in the Bexley Care Trust area. Our view is that the
loss of one competitor would not have a material effect on the extent of patient choice or
competition in this area.

5. We noted that South London Healthcareisrated“ weak” f or Qual ity bpf Fi na
the Care Quality Commission. Accordingly, in this case we have also considered whether the
acquisition o f part of Bexl ey Care Trust’s community
with this financial status would be likely to adversely affect patients or taxpayers. We do not
consider that the financial status of South London Healthcare can be expected to lead to an
adverse impact on patients or taxpayersas a r esul t of its acquisiti
currently provided by Be x | ey G aommunit] senviced provider unit. However, we also
note that ultimate responsibility for the selection of South London Healthcare as an appropriate
acquirer of these services resides with Bexley Care Trust and London SHA.

PARTIES

6. Bexley Care Trust is responsible for commissioning health services for approximately 219,000
residents in its area in South East London and providing community health services through its

'The term °‘ iothisréporttd refer to ayedetriment, whether financial or otherwise.
3|Page



a r méngth provider organisation.” In the financial year 2008/09 Bexley Care Trust’ Isudget was
around £287 million and it provided community services worth around £21 million (around 7%
of its budget). The Bexley Care Trust area and neighbouring PCT areas are shown in Figure 1.

FIGURE 1
PCT Map of London

Barking & Dagenham

Havering

South West
Essex

Bromley

7. Oxleas is an NHS Foundation Trust providing mental health and learning disability services in
Bexley, Bromley and Greenwich. Oxleas provided community health services in the Bexley area
during the period 1994 to 2000. In the financial year 2008/09 O x | enaogné was around
£133 million. Oxleas has a Care Quality Commission (CQC) rating for Quality of Services of
“Good” and f arci @QuUalMatnya gefmemitna f “Excel |l ent

8. South London Healthcare provides a range of acute and a small number of community
healthcare services to residents of Bexley, Bromley and Greenwich.? It was formed in April 2009
by the merger of three smaller hospital trusts - Queen Mary's Sidcup NHS Trust, Queen Elizabeth
Hospital NHS Trust and Bromley Hospitals NHS Trust. South London Healthcare serves a

’ Care Trusts, in contrast to Primary Care Trusts, were introduced in 2002 and combine both NHS and Local Authority health
responsibilities. For the purposes of this report we discuss Primary Care Trusts and Care Trusts interchangeably. The provider arm was
establ i shed &sorgaaisationson MApsl 2009eandgservices are provided pursuant to the standard NHS contract for
community services.

® These services are midwifery, physiotherapy, occupational therapy, dietetics and paediatric homecare and are different to the services
being transferred as part of the transaction (see paragraph 38).
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population of over one million residents from outer South East London and has a CQC Quality of
Services rating (for each of the three former hospital trusts) of “ go o d” for Queen Mar
for Queen EIli zabet h anldthe‘fifiarscibl yedr 2008(09 theBambimred ey Ho s
income of South London Healthcare was around £439 million, with a combined deficit of almost
£21 million. South London Healthcare is projecting a deficit of almost £38 million for the
financial year 2009/10 (which is expected to reduce to £30 million after Challenged Trust Board
funding is provided to offset some of this historical debt) and is expected to maintain a CQC
ratingf or Qual ity of Fi na rinthe foreseebble futarg’e ment of “ we al

TRANSACTIONS

9. InJune 2008 Bexley Care Trust undertook a review of the future provision of provider services in
its area. This review took place in the context of the requirement for separation between the
commissioner and provider arms of Primary Care Trusts (PCTs).” The Bexley Care Trust board
considered a number of options in its review, namely:

i. vertical integration with one or more existing local NHS organisation(s);

ii. horizontal integration with an existing NHS organisation with a shared or closely located
geographical boundary;

iii. segmentation of existing community services to allow services to join different
organisations, some of which might become small independent organisations in their own
right; and

iv. the establishment of a new NHS organisation, possibly a NHS community foundation trust,
delivering a wider range of services than currently provided by Bexley Care Trust and
possibly delivering those additional services provided by the Bexley Health Campus.®

10. On 13 January 2009 the Bexley Care Trust board decided that s peci al i st childre
should be transferred to South London Healthcare (the South London Transaction) and all other
community healthcare services should be transferred to Oxleas (the Oxleas Transaction). In this
report the CCP considers both of these transactions.

11. As part of the South London Transaction, 88 staff and 19 service lines (worth around £4 million)
will transfer to South London Healthcare. Specialistchi | d r e n ' somgigng, fori exarapde, (
the service lines of respite care, paediatric home care and child medical services) currently
provided by Bexley Car e Tr ust ' s ¢ oimwilll following theptransfer,ibet@me u
part of the ambulatory paediatric service and form part of the range of services that will make
up the Health Camp wWwigdcupthaspitdl sitee SouthlLandom HedWlacareyarid s
Bexley Care Trust told us that South London Healthcare is the most appropriate provider of
specialist children’s servi cesarenleeadplocstedlont he p ace

* We were told this by the Audit Commission, January 2010. The most recent published financial management rating on the Care Quality

Commission web site (www.cqc.org.uk) is dated 2008/09 and is a separate assessment for each of the three acute trusts prior to their

merger to become South London Healthcare in April 2009. The financial management assessment for each of Queen Mary's Sidcup NHS

Trust, Queen Elizabeth Hospital NHS Trust and Bromley Hospitals NHS Trustwa s * we a k'’ for the year ended 2008/
® Department of Health, Transforming Community Services: Enabling new patterns of service provision, January 2009.

® The Bexley Health Campus is a new name for the services provided fromQu e en Mar yak asresul of sh@redesignl of healthcare

services identified in the localcons ul t at i on “ A .Thé cantpusspecialioef in pHrened lsutgédry’ (inpatient and day case) and

offersa wi de range of outpatients, dcihaiglndorsetni’css ,a susregsesnmie nctarseer voilcdeesr pe
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the Queen Mary's Sidcup hospital site.” We were told by South London Healthcare that its
proposed acquisition of Bexley Care Tr ust ' s speci ali st children
Bexl ey Chil dr en’ £areTrustisnd SouBhd@ndod Healtizarexideretiffed a
number of clinical reasonstoco-l ocat e specialist children’s ser
QueenMary’ s Si dc up We wesepoid that tare pathwags and some clinical roles can

be rationalised between community and acute services as a result of this merger, as well as

S

improved communication between and training for staff providing these different services. This

was expected to lead to a better service for children who would have to wait less and get more

relevant care when they have specialised needs. In addition, families of children receiving care

are expected to develop better relationships with a single doctor. We understand that Bexley

Care Trust considered explicit due diligence advice about the financial risks associated with the
potenti al transfer of specialist children’s se
decision to continue with the transfer.?

12. As part of the Oxleas Transaction, 370 staff and 22 service lines (worth around £17 million) will
transfer to Oxleas. The services transferring under the South London Transaction and those
transferring under the Oxleas Transaction are listed in Appendix 1.

13. Bexley Care Trust described the transactions as a transfer of services. To give effect to the

transfer, a “transfer agreement’” viixed dssetsh e put
provide for indemnities and warranties, identify which third party contracts will be novated to
Oxleas or South London Healthcare and identify which leases and licences will be granted.
However, Bexley Care Trust will not transfer any fixed assets or property and will retain its ability
to re-commission the transferred services in the future. At the same time as the transfer of
services, Bexley Care Trust will enter into standard NHS commissioning contracts with South
London Healthcare and Oxleas. These standard contracts set out the terms and conditions
relating to the provision of the relevant community health services and are expected to be
effective from 1 April 2010 for a period of three years.’

JURISDICTION

14. Both the South London Transaction and the Oxleas Transaction are mergers for the purposes of
a CCP review, as the healthcare services currently managed by Bexley Care Trust’ sommunity

’ We note that there have been two important reforms that have resulted in the reconfiguration of healthcare services in South East

London. Children's services, of t he t yepransadiian,ihavegbeeh thesubjscforecene d under |
legislative reform (the Children Act 2004). In addition, financial issues have been an important reason for a structural change programme

called A Picture of Health which concluded by making recommendations on the way healthcare services are provided in the South East

London area. One of the recommendations arising from this programme was that some healthcare for children and young people was
centralised at Queen Mary’' s Svica)and pthetpaedigtric deraides lofatedhoa btherchospitg sits.mb ul at or y
The merger of three hospital trusts to form South London Healthcare on 1 April 2009 was a process independent of the A Picture of Health

programme, although it has influenced some of the recommendations arising from it.

& The due diligence review of South London Healthcare by Chantrey Bellacott DFK, 20 August 2009, recommends that Bexley Care Trust
reconsider the plans for the transf ethe finankial pgitien®f Seuth Loadbn Heakhtated r en’ s s e
and states that the transfer presents a significant risk to Bexley Care Trust. Bexley Care Trust considered this advice at its board meeting

on 3 November 2009.

° The new standard NHS contracts for acute hospital, mental health, community and ambulance services and supporting guidance were

published on 18 January 2010 and are available at:

www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH 111203.
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provider unit will, as a result of the transactions, be controlled by Oxleas and South London
Healthcare respectively.

15. Following notification of the arrangements we decided that both transactions met our
acceptance criteria. Specifically:
i. the transactions fall within the scope of Principles 9 and 10 of the Principles and Rules;
ii. the CCP is the most appropriate body to consider the transactions;
iii. the parties had made available sufficient relevant and applicable information on the
transactions to the CCP; and
iv. in respect of each transaction the relevant turnover threshold of £35 million is met.

16. As a result, we accepted the cases on 10 December 2009, published a notice to this effect on our
web site on that date and invited submissions by interested individuals and organisations.
Consistent with our draft interim merger guidelines we are required to complete our Phase 1
review by 9 February 2010."°

17. The DepartmentofHe al t h and London SHA wil|l receive the
in relation to the transactions, which they will consider, and may require the parties to
implement any recommendations made by the CCP.

18. In considering these transactions as mergers, having regard to Principles 9 and 10, the CCP has
not considered whether the award of the commissioning contracts complies with Principles 1
and 3 (which concern commissioning services from the best providers and transparent and non-
discriminatory commissioning and procurement) or with the PCT Procurement Guide.™
Procur ement guestions are for consideration b
resolution processes pursuant to the CCP’'s ter

19. Also consistent with our terms of reference, we have not directly considered the
appropriateness of South London Healthcare and Oxleas as providers of services currently
provided by Bexley Care Trust’ &sommunity provider unit, other than in terms of the impact of
the arrangements on patient choice and competition. Responsibility for the selection of South
London Healthcare and Oxleas resides with Bexley Care Trust. Responsibility for the delivery of
services following the transactions will remain with Bexley Care Trust as the commissioners and,
in relation to service quality, Bexley Care Trust and the CQC. We note that South London
Healthcare is classified asf i nanci al ly chall enged by Lbmndon S
that the CQC’s published in March epideOflom a r ev
Queen Mary’s Sidcup h omaptarstfuaHer, irsthetcontext ofeéhethdri S c U S S
this creates an adverse impact on patients or taxpayers, in paragraphs 48 to 59.

FRAMEWORK FOR ASSESSMENT

20. The framework that we use to assess mergers between healthcare providers is set out in the
Principles and Rules and our draft interim merger guidelines. The relevant provisions of the

“The CCP's draft interi m wwe.cmrellrgegkui del i nes are available at
1 Department of Health, PCT Procurement Guide for Health and Services, May 2008.
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21.

22.

Principles and Rules are Principles 9 and 10. Principle 9 states: “Mergers, acquisitions, de-
mergers and joint ventures are acceptable and permissible when demonstrated to be in patient
and taxpayers’ best interests and there remains sufficient choice and competition to ensure high
quality standards of care and value for money.” Principle 10 states “Vertical integration is
permissible when demonstrated to be in patient and taxpayers’ best interests and protects the
primacy of the GP gatekeeper function; and there remains sufficient choice and competition to
ensure high quality standards of care and value for money.”

Our draft interim merger guidelines set out a cost-benefit framework for the assessment of
mergers under these Principles.'” That is, where a merger may give rise to adverse effects on (or
costs to) patients or taxpayers as a result of a loss of choice or competition, then these will be
weighed against any benefits to patients or taxpayers that may arise from the merger. From this
analysis the CCP will determine whether the proposed transactions are likely to result in a net
benefit to patients and taxpayers.”

Consistent with this framework, this report provides an assessment of the detriment to patients
and / or taxpayers that may arise from the proposed mergers. We have not considered it
necessary to assess the benefits to patients and / or taxpayers that may arise from the proposed
mergers, as we do not identify any material detriment arising for a loss of patient choice or
competition.

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES

23.

The following paragraphs set out the broader context in which the proposed mergers are taking
place in terms of the development of choice and competition in community services. This is
important as our assessment needs to consider the impact of the merger on both patient choice
and competition currently, and the capacity for choice and competition to develop in the future.

24. The Department of Health has said in relation to the development of choice and competition in

community services that there would now be a “stronger focus on extending patient choice in ...
community care”, and that “patient choice should extend to a wide range of community-based
services” as a means of helping to drive continuous quality improvement.'® There are, of course,
many other components of the Depar tomaunity
care that go beyond patient choice and competition (for example, listening and responding to
patients and local communities, ensuring that services fit together and promoting healthy lives).
However, as our analysis of these mergers requires us to consider its impact on patient choice
and competition, it is on these aspects that we have focused as they provide the context for our
assessment of the mergers’ impact.

2 merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and competition. As set out
in the Framework for Managing Choice and Competition, published by the Department of Health on 16 May 2008, patient choice and
competition in the NHS can be expected to improve quality and safety in service provision, improve health and well-being, improve
standards and reduce inequalities in access and outcomes, lead to better informed patients, generate greater confidence in the NHS, and
provide better value for money.

3 Where the CCP finds that there are no costs to patients or taxpayers arising from a merger, it will not necessarily critically evaluate
patient or taxpayer benefits ascribed to the merger by the merger parties.

" NHS Next Stage Review, Our vision for primary and community care, July 2008, pp 27 and 28.
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25.

26.

27.

The Department of Health, in 2009, set out how its vision for the provision of community care

will be realised.” The guiding principles set out in relation to patient choice and competition

provide that:

e “Proposals [for future organisational options for community services] must enable patient
choice and personalisation”; and

e “PCTs should also encourage — where necessary — entry by other appropriate potential
providers”.

In preparing commissioning strategies for community services, PCTs are required to “set out an
indication of which services may be subject to seeking any willing PCT-accredited provider

1% PCTs are required to

(AWPP) status or competitive tendering, and over what timescale.
engage in a planning process to deliver these objectives. Furthermore, PCTs are advised that in
“drawing up their supply-side strategy [they] will have to balance the need to sustain viable,
high-quality suppliers, whilst promoting choice and innovation through encouraging new
entrants. In particular, the PCT will need to be clear about any shifts towards vertical or
horizontal integration which result in a reduction in competition or choice. The development of
existing provider organisations should not in the medium term concentrate the provision of
services in a more limited number of organisations.”"’

Two recent publications by the Department of Health, namely The NHS Operating Framework for
2010/11 and NHS 2010-2015: from good to great, both published in December 2009, further
develop this policy placing an emphasis on integrating community services with existing hospital
providers, mental health trusts or practice-based commissioning consortia. Further guidance
was published by the Department of Health on 5 February 2010, namely Transforming
Community Services: The assurance and approvals process for PCT-provided community services,
which sets out the process and a timeline for PCTs to obtain approval for integration plans.*®

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES IN
BEXLEY

28.

Bexley Care Trust commissions community healthcare services in the Bexley Care Trust area and
they told us that it is in the process of renewing its five year strategic plan for commissioning
services. To date only one primary care tender and no community service tenders have been
undertaken since 2006: a GP service. Bexley Care Trust is in the process of tendering two
community services in the next financial year (step up step down services and an urgent care
centre respectively worth around £1.4 and £2 million in annual revenue) and three further
services are being redesigned over the next financial year and intend to be tendered thereafter
(diabetes, cardiology and a referral management centre). Appendix 2 contains the expected

" Transforming Community Services, Enabling new patterns of provision, January 2009, pp 19 and 20.

* The AWPP model is a variant of the basic any willing provider (AWP) model which is described in the PCT Procurement Guide
(Department of Health, May 2008). It retains the core features of the AWP model, namely open access for providers of defined services
who: are registered with the Care Quality Commission to provide the defined service; agree to comply with appropriate standard NHS
contract terms; are paid at the national tariff or some other agreed local common rate for the services; and who get no guarantee of
activity volumes. In addition, the relevant PCT is able to set service specific accreditation requirements, such as service standards or access
requirements.

Y Community Services, Enabling new patterns of provision, published in January 2009, pp 28 and 30.

" This is published at www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_112147.

9|Page


http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_112147

29.

30.

procurement timetable outlined in Bexley Care Trust’ s St Gorantugitg Sercice Review Plan
2010-2015.

Almost all community services in the Bexley Care Trust area are provided by the Bexley Care
Trust community provider unit apart from termination of pregnancy services (two providers are
commissioned to provide these services with a contract value of around £410,000). The
termination of pregnancy services are intended to be tendered from 2011. South London
Healthcare told us that around one-t hi r d of the value of t
proposed to be transferred are commissioned by sources other than Bexley Care Trust (for
example local councils) and these service lines may in the future be competitively tendered by
those commissioners.

Bexley Care Trust told us that once the externalisation of the community services provider arm is
completed they intend to review the suitability of tendering 20 out of the 31 services
commissioned by it and proposed to be transferred to Oxleas and South London Healthcare.
Bexley Care Trust intends to tender those services that are appropriate for this competitive
process after each review. A schedule of when these community services will be reviewed for
their suitability to tender is provided at Appendix 2.

ASSESSMENT OF MERGER COSTS

31.

32.

To assess the likely effect on patients and taxpayers as a result of any loss of choice or
competition arising from each transaction (the costs of each merger) this section assesses:
e the extent of patient choice or competition in the supply of community health services in
Bexley prior to and in the absence of each of the mergers; and
e the extent of any loss of patient choice or competition in the supply of community health
services in Bexley as a result of the merger:*
i. between Bexley Care Trust community provider unit and Oxleas; and
ii. Bexley Care Trust Community provider unit and South London Healthcare NHS Trust.

Appendix 3 identifies the services and geographic area (the market or markets) in which the
merging parties compete (market definition). The relevant product market for analysing either
merger could be individual community health services or community health services as a
whole.”® As our assessment of the effect of each merger would not vary with our findings on
market definition, we do not consider it necessary to make a definitive finding on the most
appropriate definition of the market for each of these mergers. For the purposes of explaining
our competitive assessment, we refer to the market for community health services in the Bexley
Care Trust area as the market being affected by each of these mergers.

¥ The effect of the loss of a potential competitor (ie as a result of it merging with a potential competitor) is measured not only by how
many other potential competitors remain, but by their relative credibility as bidders in relation to the merging parties.

* As noted in Appendix 3, there may also be a separate single market for the supply of all mental health services. However, since Bexley
Care Trust community provider unit had no plans to provide mental health services, we have not examined competition for mental health
services contracts in this case.

10| Page
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33. Each of the proposed mergers may reduce competition in community health services in the
Bexley Care Trust area due to the loss of a potential provider of community health services by:*!
i. removing a potential bidder/entrant in the supply of community health services; or
ii. removing an actual provider of community health services, thereby reducing patient choice
(under an Any Willing PCT Provider (AWPP) model of service provision).

34. At the present time the predominant mode of choice and competition in community services in
Bexley and elsewhere, is competitive tendering, which relies on commissioner choice and
competition for the market. The AWPP model, which would introduce patient choice and
competition in the market, has not to date been widely used. As a result, in evaluating the
impact of each of the mergers we have focused on the effect on commissioner choice.

35. When assessing the competitive impact of a merger, we consider its impact compared with the
situation I|likely to arise if the merge
Integration with an acute, mental health or community-based provider are the organisational
forms that seem most likely to be approved by SHAs when reviewing the future organisational
form of PCT provided community services. However, for the purposes of the counterfactual and
accurately conducting our competitive assessment we assume that there would be no merger (ie
establishment of an independent community provider) or there would be a merger with an
alternative stable provider that did not have any financial or clinical concerns and would not
raise any concerns in relation to patient choice and competition.

36. To assess the effect of each of the proposed mergers on competition we examined the extent of
competition in community services prior to and absent each of the mergers by reviewing:

i. overlaps between services provided by Bexley Care Trust community provider unit and
Oxleas; and Bexley Care Trust community provider unit and South London Healthcare, which
may indicate the extent of actual and potential competition between them;

ii. previous bidding information;

iii. the bidding intentions of third parties in the Bexley Care Trust area; and

iv. the financial and clinical status of the parties and, in particular, South London Healthcare to
deliver those services proposed to be transferred.

REVIEW OF OVERLAPPING SERVICES

37. Where two providers of community health services each provide similar services in similar
settings we expect it is possible for those two providers to compete in tenders for those services.
Further, where these providers merge it is more likely that there will be a loss of competition for

! We also considered whether either merger might reduce the level of competition in secondary referrals (ie non-GP referrals) between
the merging providers. Under the Payments by Results system (PbR) providers receive revenue based on the number of patients they
treat. A merger of two parties providing services at different parts of the same care-pathway may create a potential opportunity for
patients to be referred between the merged organisations for treatment that the PCT would normally not be prepared to fund and,
therefore, for greater revenue received by the merged organisation. This could lead to an adverse impact on patient choice. However, in
this case the majority of community services are to be merged with a mental health provider (Oxleas) where there is no framework for
patients to choose between providers. Similarly patients do not receive the opportunity to choose between different providers of the
specialist children’s s er vhedtecse. Qnohis kegs theneis lignited scopeifor dn adGesealirhphct oh
patient choice to arise in this case. In addition, given there are only a small number of patient pathways between community services and
mental health services it is unlikely that a large incentive exists for additional patients to be referred between the merged organisations.
We also note that both Oxleas and South London Healthcare are near full capacity which means that any incentive to make unnecessarily
referrals would be mitigated, whilst a near full capacity status is maintained.
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38.

39.

40.

services being tendered, depending on the number of other potential providers of those
services.

South London Healthcare is located within the Bexley Care Trust area and currently provides five
community services namely midwifery, physiotherapy, occupational therapy, dietetics and
paediatric homecare. This suggests that despite their primarily acute care background they
could, in the absence of the merger, be a strong bidder in some future community service
tenders in the Bexley Care Trust area. None of these five services are currently provided by the
Bexley Care Trust community provider unit.

Oxleas, as a mental health trust, provides community mental health and learning disability
services and does not provide any of the community services being transferred as part of the
Oxleas Transaction (although they previously provided a number of these community services in
the Bexley Care Trust area during the period 1994 to 2000). Oxleas have placed bids for entire
community service provider organisations, although they have yet to bid for individual
community service contracts that have been tendered in London. Oxleas told us that absent the
merger they would compete for contracts in Bexley but given their previous bidding and their
existing service profile we consider that absent this merger they would be a weaker competitor
in future tenders compared to other existing providers of community services.

This suggests that there is potential for a loss of competition in the area in the event of either
transaction proceeding, although it may be small in the case of the Oxleas Transaction. In the
next section we examine previous bidding information and the future bidding intentions of a
number of other potential providers of community health services to understand the
competitive constraints that would remain post-merger.

INFORMATION ON PREVIOUS BIDDING

41.

42.

Information on which organisations participate in local tenders can help us identify which
organisations are likely to compete in future tenders held in the Bexley Care Trust area. We
looked at the past bidding behaviour of community healthcare service providers in and near the
Bexley Care Trust area to understand which organisations are participating in local tenders.

Whilst we have yet to observe any competitive tendering of community services in the Bexley
Care Trust area, we have been able to identify the bidding patterns of community service
providers in tenders undertaken in London. We note that, for example:

e Central London Community Healthcare has bid across Hammersmith & Fulham,
Westminster, and Wandsworth PCTs; and

e Lambeth Community service provider has bid in Lambeth, Southwark, Wandsworth, and
Westminster PCTs.

e Other PCT provider arms such as Bromley and Greenwich have thus far bid only in their own
PCT area (although both told us they would expect to bid in future tenders run by Bexley
Care Trust).

e Bexl ey Care Trust

S community provider
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43,

e Oxleas has bid to acquire community service organisations in Bromley, Lewisham (although
later withdrew from the process) and Croydon in addition to this proposed transaction in
Bexley.

e South London Healthcare has previously expressed an interest in bidding to provide
community diabetes services in Bexley.”

We have also observed a range of different types of provider bidding for community service
contracts. For example in the nearby Croydon PCT area we note that an acute provider, social
enterprise and national private healthcare provider have all been successful in winning contracts
to provide community healthcare services. As Bexley Care Trust begins to competitively tender
community service contracts, we would have expected that absence the merger Bexley Care
Trust’ S C 0 mmuides ptroyider surgity Okleas and South London Healthcare would have
competed alongside providers based in Bromley, Greenwich and Lewisham (amongst others). In
the future we expect that an increasing number of bids will come from PCT service providers
located further away, given that some PCT service providers already bid for services outside
their immediate and adjacent areas and others have indicated that they would consider doing so
in the future.

BIDDING INTENTIONS OF THIRD PARTIES

44. To assess the potential for other providers to bid in the future for community services in the

45.

Bexley Care Trust area, we contacted a variety of providers in London and the South East of
England to ascertain their intentions. Potential providers in the Bexley Care Trust area fell into
three broad categories:

e Large NHS community provider organisations. These have experience of providing a full
range of community health services 1in
PCT; Bromley PCT; Lewisham PCT; Croydon PCT; West Kent PCT; Medway PCT; and Eastern
and Coastal Kent PCT.

e Other NHS organisations. These are acute or mental health providers that may have less
experience of providing community based services. Some of these providers are willing to
bid only for certain services which suit their existing portfolio. These include: Dartford &
Gravesham NHS Trust; Kent & Medway Partnership NHS Trust; South London and Maudsley
NHS Foundation Trust; and Mayday Healthcare NHS Trust.

¢ Independent providers. These providers might be small and local, for example, GP groups in
the area. There are also national providers who have told us they are interested in bidding
for tenders in the area or who already provide services in the area, for example [* ].

We considered whether either transaction might lead to the loss of an important (or close)
competitor of Oxleas or South London Healthcare, which might give rise to an adverse impact on
competition. Where services are competitively tendered a merger may adversely affect patients
and / or taxpayers if the merging parties are important competitors in the view of the PCT

> We note that Bexley Care Trust subsequently dropped its plans to commission this service.
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46.

47.

commissioner because alternative providers may be significantly less preferred.”® We therefore
considered who the alternative providers might be.

In addition to the two acquiring parties, seven other large NHS organisations told us they
intended to bid for a range of services in the Bexley Care Trust area. These include provider arms
and acute trusts. Not all of these potential providers would be in a position to bid for all services,
but between them all, there is the potential for wide-ranging service provision. On this basis we
consider that there are other NHS organisations that could potentially offer community services
in the Bexley Care Trust area, particularly community service providers in close geographic
proximity to Bexley.

One large independent provider [* ] told us they intended to bid to provide a range of services
in Bexley if the opportunity arose and there are three others [" ] that have previously told us
they would bid to provide certain specific services in any area in England. This is a group of
providers that we would expect to expand in number in future years, as more local services are
brought to competitive tender.

FINANCIAL AND CLINICAL CAPACITY OF THE PARTIES

48.

49.

In most mergers the CCP will not seek to review the financial or clinical capacity of the parties to
deliver services. The assessment of whether an organisation is an appropriate acquirer and
provider of services is a question for the relevant PCT(s), the CQC and, in certain circumstances,
SHAs and Monitor. However, where an acquiring organisation is weak in either financial or
clinical terms, it is possible that its acquisition of another organisation could have an adverse
effect on patients and taxpayers.” This is particularly the case when, prior to the merger, the
services were being provided to a satisfactory standard. A financially challenged organisation
may have an incentive to reduce the quality of services acquired in order to reduce its financial
deficit. A clinically challenged organisation may reduce the quality of the services from the level
of quality that was provided prior to the acquisition. In this way a weak financial or clinical
organisation may create a risk for patients and taxpayers when the acquiring organisation is in a
strong position when compared to the position of the commissioner. This might arise when, for
example, (i) it was unable to monitor and safeguard the quality of services; and (ii) it did not re-
commission the services that are being merged should quality decline.

When considering the financial and clinical strengths of acquiring organisations, for the purposes
of its assessment under the Principles and Rules, the CCP generally relies on judgements made
by those regulators responsible for assessing these matters and, in particular, the CQC. The CCP
is not in a position to make its own assessment regarding the clinical or financial strength of NHS
service providers, nor would it be appropriate for the CCP to do so.

= Where it is difficult for other providers to enter or reposition their services to compete more effectively with the merged parties then it
is also likely that a merger will adversely affect patients and or taxpayers unless there are already other providers in the area providing
similar services.

* The financial or clinical status of an acquiring organisation is also likely to be relevant to the assessment of any benefits to patients and
taxpayers that might be realised from a transaction.
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50. We have noted in paragraph 7 above that Oxleas has CQC ratingsf o r “Quality of Se
“Good” and for “Quality of "FAbaresultcits seatusisMan age me |
considered further.

51. Each of the three hospital trusts that merged to form South London Healthcare received a
Quality of Financi al Ma ntQ@fer the yedr endedi2D08/09gThiso f “ we a
rating is based on work carried out as part of the Audit Commission's Auditors' Local Evaluation
assessment.” The Audi t Commi ssion does not anticipate
Quality of Financial Management rating in the near future (see paragraph 8 above).”® As a
consequence, London SHA has given South London Healthcare the stat u s of “finan
chall ehgeddndon SHA * ChiadssistmgSguehdonddn HeafthcareBoo a r d ’
improve its financial status. As noted in paragraph 8 above, South London Healthcare has a
“Quality of Services’r at i ng of “good” and “fair” across easf

52. For the purpose of analysing this transaction we have also reviewedt he CQC r epor t on
hospital services provided fr,whmeBedeegy Qua en TMairsy
specialist children’s c¢ommu’hnit rgporstie CQCrediesvs ar e |
19 different performance indicators which focus on training provided to staff to help them meet
chil dr efiinthis casetledCQC. has used the amount of training provided as a proxy to
assess chil Tthree nQuse esne rWaircye’ ss. iSratel @sucgnsistenolyshighi t a | S i
performing (or improved from the 2005/06 assessment) in nine indicators and consistently low
performing (or deteriorated from the 2005/06 assessment) in ten indicators. These indicators
suggestt hat the quality of training for some staf
regarded as low performing in some areas.

53. In the following paragraphs we assess whethe r S out h L on cdwmposeddhedisltidnh c ar e’ ¢
of specialistchil dr en’ s ser vi c e s rakes comernBfer thé reayons €etoutén Tr u st
paragraph 48.

Effect on service quality of an acquisition by South London Healthcare

54. Given its financial status, we considered whether after the transaction South London Healthcare
would have the ability to reduce its expenditure on the specialist ¢ h i | dervieen, angl use
these funds to meet other financial obligations, thus reducing the quality of service.”® We also

The Audit Commission's Auditors' Local Evaluation assessment covers five areas of financial reporting: financial management; financial
standing; internal control; value for money (economy, efficiency and effectiveness).

*Both BromleyandQu een Mary’ s Si averagpi vHeons pai tsaclo rTer uosft s“ weak” because they fa
for 2008/09, althought hei r fi nanci al reporting was found to be “good” as the)
financi al assessment . Queen Elizabeth Hospital Tr us tbechusedds been gi v
finan c i al management was assessed as “weak” and it had fsaentt ed to me
were found to be “fair?”.

7 published on the CQC web site at www.cqc.org.uk.

% |n 2005 the CQC reviewed services for children in hospitals throughout England. It found that most services were child-friendly and
sufficiently local for the children and their families. However, at many NHS trusts it was found that training to help staff meet children's
needs was patchy and not updated often enough. For this reason the CQC decided to review hospital services for children again, in 2008.
The follow-up review focused on: staff training in child protection, children's life support, pain management, communication with children
and maintaining specialist skills.

» south London Healthcare is able to allocate its expenditure across the broad range of services that it provides, in contrast to an
organisation like the Bexley Care Trust community services provider unit, which has the single focus of providing community services. In
this context South London Healthcare has the ability to switch expenditure between community and acute services in a way that Bexley
Care Trust community services provider unit cannot.
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considered whether South London Healthcare would be likely to reduce the quality of the new
speciali st children’s servi ce$ appefdd thaedertain he c | i
aspects of South London Healthc a r qudlitg of service are not strong. This may indicate that

there is a risk that the quality o f the special i stiticthacduitkrcauld’ s ser
deteriorate.

55. We were told that London SHA expects the financial risk of this transfer of services to be low
given the size of this transaction when compared to the budget of South London Healthcare
overall. South London Healthcare also emphasised to us that the approximately £4 million value
of the contract for specialist Chi lcehtrofia’ s com
revenues and on this basis there was limited incentive for it to use this funding to meet other
financial obligations.*® We accept this argument.

56. South London Healthcare outlined a number of steps they have taken to improve their financial
status in the longer-term. It has agreed a plan with London SHA to improve its financial deficit. In
addition, a new senior management team was established on 1 August 2009. The senior
management team has conducted additional analysis of its financial position, and told us that it
has made significant steps to improve its financial control.*® We were told that as part of being
designated a “financially <challenged trust
submit to independent review of its plans and progress towards its medium-term recovery with
the assistance of stakeholders such as commissioners.>* On this basis it appears that there are a
number of external “checks” t hnadspecSobits findnciaL o n d o n
governance. South London Healthcare told us that it will not reduce, over the next three years,
the funding it will expend on deliveringt he s peci al i s titwiltdequide thssuening s s er v
that funding it receives from the commissioners for the services is not reduced as part of NHS

requirements). We are reassured by these safeguards.

57. As we have set out in paragraph 48 above, a weak financial or clinical organisation may create a
risk for patients and taxpayers where a commissioner might if, for example, (i) it was unable to
monitor and safeguard the quality of services; and (ii) it did not re-commission the services that
are being merged should quality decline. We consider the likelihood of each of these possibilities
next.

Monitoring of service quality by Bexley Care Trust

58. Bexley Care Trust told us that it would monitor effectively the quality of services provided by
South London Healthcare and explained that service quality would not decline for the following
reasons. First, the new NHS community services contract 2010/11 has a number of provisions to

30 Bexley Care Trust told us that the magnitude of the transaction does not represent a significant contribution to Oxleas (£17 million of
around £133 million) an4milsroofidrobnd £430 midliennrevdde aslbdttho€ these @rgasisatiors have a
diverse portfolio of income spread across a range of services. Bexley Care Trust told us that the value of the services being transferred
suggests that should it become necessary to withdraw any portion of the transferred service portfolio then this could be done without
risking destabilising the respective organisations or service continuity.

*! For example, we were told that service line reporting is being introduced for paediatric services provided by the London Healthcare
Trust. It is expected that services that contribute positively are more likely to be supported to grow and are extremely unlikely to face any
financi al reductions. It is expected (based on dutwelythafinandagence t o d.
sense to South London Healthcare.

32 We understand that independent financial assessments are performed by KPMG and presented to the Challenged Trust Board three
times a year.
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ensure that the service provider must act transparently when delivering its services and comply
with audit requirements of the commissioner and the Audit Commission. Specifically, if a
provider fails to achieve certain performance indicators commissioners can investigate and
address non-performance by withholding a proportion of payment until the issue is satisfactorily
addressed. Ultimately, if the performance remains unaddressed, then the amounts may be
permanently retained by the commissioner and when two exception reports have been issued
the contract may be terminated. Second, Bexley Care Trust told us that it commissions services
that represent 25 percentof Sout h London He.aMetvdnecoddbyeBéxley t ot al
Care Trust that this allows it to have a significant influence over South London Healthcare’ s
behaviour in terms of ensuring acceptable service quality. Third, because the contract covers a
small set of services it should be easier to monitor and enforce than a contract transferring
many services. We consider that Bexley Care Trust intends to monitor and safeguard the quality
of services and that it has the ability to do so through the provisions of the standard NHS
community services contract.

The ability and willingness to re-commission specialist children’s services

59. Where monitoring identifies deterioration in the quality of service provided pursuant to an NHS
community services contract, a commissioner has the ability to impose consequences for poor
quality delivery, including termination of the contract. Where a service is terminated, pursuant
to the three and six month break clauses contained in the standard NHS community services
contract, the commissioner can then re-commission the service from a new provider. The ability
to re-commission the services specified in the contract will act as a potential threat which will, in
turn, safeguard against any incentive South London Healthcare might have to reduce its
investmentinthespecialist chi |l dren’ s services t htethitBexley i nt en
Care Trust has the ability and is likelytorec o mmi ssi on t he specitel i st c |
quality of these services was to materially deteriorate such that there was an unacceptable
impact on quality.

CONCLUSION

60. We have examined the potential for each of these mergers to adversely affect patients or
taxpayers by reducing the number of bidders in future tenders. We consider that the
combination of the mergers together would eliminate a competitor (since Bexley Care Trust
community provider unit will cease to be an independent organisation) but note that there are a
large number of alternative bidders who are likely to effectively bid for future contracts. In
particular, there are a number of large PCT providers, acute trusts, independent and third sector
organisations located nearby to the Bexley Care Trust area that are likely to be potential bidders
for competitively tendered community services. We also do not expect that South London
Heal t hcare wild/l have the opportunity to reduc
services that it intends to acquire or reduce the quality of these services. We conclude, on
balance, that both of the proposed mergers are unlikely to give rise to a material adverse impact
on patients or taxpayers as a result of a loss of choice or competition.
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ADVICE AND RECOMMENDATIONS

61.

62.

63.

We find that the proposed mergers of part of the community services provider unit of Bexley
Care Trust with Oxleas and another part with South London Healthcare will not adversely affect
the extent of patient choice and competition in community services in the Bexley Care Trust area
in the future. We have found this due to the number of potential credible bidders in the area. In
the context of the financial and clinical status of South London Healthcare, we do not expect
that South London Healthcare will have the opportunity to reduce its expenditure on the
specialist children’s .services that it i

As we have not identified any significant costs to patients and taxpayers from either of the
proposed mergers, it has not been necessary for us to consider any benefits to patients and
taxpayers that could be expected to accrue as a result of the mergers. Based on our analysis, we
consider that the proposed merger is consistent with the Principles and Rules and recommend
that it be allowed to proceed.

The analysis, advice and recommendations set out in this report are given on the basis of
information that has been received. Should there be any change in respect of any of the matters
referred to in this report, such as the terms of the proposed mergers and the commissioning
strategy of Bexley Care Trust, we expect the parties to re-refer the matter to us for further
consideration.

9 February 2010
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Appendix 1

SERVICES TRANSFERERING TO OXLEAS AND SOUTH LONDON HEALTHCARE

1. The services set out in Table 1 are transferring pursuant to the South London Transaction.

TABLE 1: Services transferring to South London Healthcare
Gross Income £

/ KAt RNByQa {LISOAIFtA&G { SNBAOSA
1 Parenting Lead "1
2 Respite Care "1
3 Paediatric Home Care "1
4 Child Medical Services "1
5 Opportunity Play Groups "1
6 Audiology "1
7 Looked After Children "1
8 New Born Hearing Screening "]
9 North Bexley Sure Start "]
10 Care Pack BE "]
11 *Care Pack HP "1
12 Children’'s Speech & Langua "1
13 *Extended Schools Services Speech & Language Service "1
14 *Child Speech & Language Service Bexley Business Academy [ 1]
15 *Child Speech & Language Service Bromley LEA "1
16 *Every Child a Talker "1
17 *Tertiary Audiology [" 1
18 *ASD Woodside "1
19 *St. Augustines "1
"]

Share of Corporate Functions
Total 4,095,63!

Source: Bexley Care Trust

*These services are commissioned by other local commissioners and not Bexley Care Trust
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2. The services set out in Table 2 are transferring pursuant to the Oxleas Transaction.

TABLE 2: Services transferring to Oxleas
Gross Income £

1 Adult Speech & Language Service "1
2 Bridging Team "1
3 Care Navigation Team "1
4 Diabetes "1
5 District Nursing "]
6 Health Visiting "]
7 Human Papillomavirus (HPV) "]
8 Night Nursing "1
9 *Qutreach Workers "1
10 Podiatry "]
11 Rehabilitation Team "]
12 School Nursing "]
13 Sexual Health "1
14 Specialist Nursing "1
15 Special Needs School HA "1
16 Step Up Step Down Unit "]
17 *Teenage Pregnancy "]
18 Twilight Service "1
19 Urgent Care Centre "1
20 Virtual Ward "1
21 Youth Advisory [" 1]
22 Community Nurse Income "]

Share of corporate functions "]
Total 17,366,68!

Source: Bexley Care Trust

* These services are commissioned by other local commissioners and not Bexley Care Trust
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Appendix 2

EXPECTED PROCUREMENT TIMETABLE

1. Bexley Care Trust told us that it intends to review all of the services being transferred to Oxleas
and South London Healthcare for their suitability for commissioning, over the next three years.
The schedule for the review of these services is set out in Table 1.

TABLE 1: Service Review Plan 2010-2015

Proposed provider
2010/11
1 Community Paediatrics South London Healthcare
2 Clocktower Health Visitors (Health Visiting)* Oxleas
North Bexley Health Visitors(Health Visiting)* Oxleas
3 Clocktower Locality (District Nursing)* Oxleas
North Bexley Locality (District Nursing)* Oxleas
4 Step Up Step Down Oxleas
5 Urgent Care Centre Oxleas
Frognal Locality (District Nursing)* Oxleas
2011/12
Frognal Health Visitors(Health Visiting)* Oxleas
6  School Nursing Oxleas
7 Children’s Speech & L SouthlondonHealthcare
8  Respite Care South London Healthcare
9  Paediatric Home Care South London Healthcare
10 Virtual Ward Oxleas
11 Twilight Service Oxleas
12 Rehabilitation Team Oxleas
2012/13
13 Audiology South London Healthcare
14 Human Papillomavirus (HPV) Oxleas
15 Youth Advisory Oxleas
16 Sexual Health Oxleas
17 Looked After Children South London Healthcare

18 Bridging Team Queen MoOxleas
19 Podiatry Oxleas
20 Adult Speech & Language Service Oxleas

Source: Bexley Care Trust

* This is a component of the service line indicated in parentheses which relates to the service line set out in Appendix 1.
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Appendix 3

MARKET DEFINITION

1. The most helpful way in which to assess the effect that a merger has on competition is by first
identifying (or defining) the markets in which competition between the merging parties takes
place. There are two dimensions to any market: a product dimension and a geographic
dimension. The following paragraphs discuss the products (or, more specifically, services in this
case)® and the geographic area in which competition between Oxleas, South London Healthcare
and the provider arm of Bexley Care Trust takes place.

2. A number of approaches have been employed by economists to define markets in which the
effects of a transaction or behaviour can be assessed. In line with international best practice,
andconsi st ent with our draft interim guidelines,
wherever feasible, as the basis for identifying and defining the markets affected by a merger.
The purpose of this test is to help identify a market, being a service or group of services and a
geographical area in which they are supplied and where providers of those services compete
with one another. It is within this market that the effects of a merger can be assessed.

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers
(in this case, patients or taxpayers) would respond if a hypothetical single provider of a service
(or group of services) were to offer a poorer quality (or higher priced)** service (see paragraph
423 of the CCP’' s dr af t interim merger guidelines)
lower quality (or higher prices in the case of commissioners) by using or commissioning a smaller
volume of the service in question and they may use or commission other services or the same
services from a provider in a different geographic area. When defining the product market,
consideration is given to the other services patients and commissioners might use and when
defining the geographic market, consideration is given to the other geographic areas where
patients and commissioners might access services.

4. Healthcare markets are different from other markets as a result of the role played by both
patients and commissioners. We need to consider the responses of both when thinking about
alternative service providers for the purposes of identifying a market affected by a merger. The
capacity of patients or commissioners to access alternative service providers will be affected by
whether, for example, the any willing provider model or competitive tendering is being used to
supply services to patients.

5. In any merger, the services or geographic areas that are included in the market(s) identified as
being affected by the merger can have a material bearing on the assessment of the extent to
which choice and competition are affected by the merger. However, in other cases it may have
no bearing at all, particularly those which do not raise concerns. That is, the CCP would reach the
conclusion that a merger did not give rise to a material adverse effect on patients or taxpayers
regardless of how it defined the markets affected by the merger. In this scenario it will not

®We use the terms ‘ pr odu drnthisdoaumeht.* ser vi ce’ interchangeably
** Most services in the NHS are subject to fixed prices in the form of a tariff. In community services, however, there is no fixed tariff for
services, the cost of which (or price) is the subject of negotiation with the PCT.
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usually be necessary to reach a definitive conclusion on market definition, and the CCP may
choose not to do so.

Product market

6.

The services supplied by Oxleas, South London Healthcare and Bexley Care Trust community

provider unit are set out Appendix 1. In principle, the relevant product market(s) for our analysis

might be:

e separate product markets for each service;

e aproduct market for a set of services;

e a product market for community services and a separate one for mental health services; or

e a product market that includes community services, mental health services and other health
services such as acute services and/or primary care services.

In this case, we consider that the effects of the mergers would be the same regardless of
whether the relevant product market that is identified for the purpose of assessing competition
is defined as separate product markets for the supply of individual services, or a single market
for the supply of all community services (and a separate single market for the supply of all
mental health services). That is primarily due to the number of community service providers in
the area capable of providing the community services that, absent the merger Oxleas, South
London Healthcare and the Bexley Care Trust community provider unit expect to compete for in
the future.

We considered the extent to which service providers (eg community service providers) face
competition from care provided in other settings (eg in a hospital) and, as a result, whether
services provided in different settings should also be included in the same market for the
purpose of assessing the effect on patient choice and competition arising from the merger. In
relation to mental health services, we note that some of these services are provided in the
community whilst others are provided in hospital. Therefore as there is not a unified mental
health setting, we refer to either a community or a hospital setting in which mental health
services are provided.

To consider the appropriate market definition for community services we used the framework of
the hypothetical monopolist test and we focused on how patients might respond to changes in
service quality compared to a position where only one service provider was available to them.*
The product component of each service can be thought of as consisting of two elements: the
treatment that is provided (eg a dental treatment or a physiotherapy treatment) and the setting
for that treatment (eg at home or at a community health facility or at a hospital). If there is only
one service provider available to a patient then a patient if dissatisfied with this service could, in

* The PCT as commissioner could respond to a small but significant change in quality by changing provider. However, this would require
them to facilitate entry of a new provider. We consider this to be more consistent with entry. The need for a PCT to contract with a new
service provider for that service provider to be in a position to offer services to patients also means that we do not consider supply-side
substitution (ie providers of care in non-community settings responding to a small but significant deterioration in quality by relatively
quickly starting to offer community services in a community setting) to be possible at this stage.
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principle, access the same treatment in an alternative setting (eg in a hospital setting).*® If a
sufficient number of patients were to make the decision to be treated somewhere else (in
response to a small but significant reduction in service quality) then that alternative location for
providing the service should be included in the same product market as the initial service(s).>

10. For a number of reasons, including the inconvenience to patients of accessing treatments in an
alternative setting, we consider that it is unlikely that patients would significantly reduce their
use of community services which are provided in a community setting (in response to a small but
significant reduction in the quality).>® Commissioners will also be unlikely to fund the provision
of the same service in both a community and hospital setting since the provision in an acute
setting would be more expensive and would run counter to the Department of Health policy of
moving healthcare into settings closer to the home. On that basis, we think it unlikely that the
product market for individual community services or community services as a whole includes, for
example, the same or substitute services provided in a hospital setting.

11. In the case of mental health services the specialist nature of the services provided mean that
neither patients nor commissioners will be able to significantly reduce the use of mental services
provided in a community setting (in response to a small but significant reduction in the quality
provided). We expect that services will be provided in the setting most appropriate for them and
that commissioners will be unlikely to fund the provision of the same service in both a
community and hospital setting (as the hospital setting would be more expensive and would
counter the Department of Health policy of moving healthcare closer to the home).

12. Given these considerations, we believe the relevant product markets for competitive analysis of
community services are the supply of individual services or a single market for the supply of all
community services, and a separate single market for the supply of all mental health services.
We consider it unlikely that the relevant product markets also include other healthcare services,
such as acute services.

Geographic market

13. The second dimension to a market is its geography. This is the area over which suppliers
compete for patients. Possible geographic markets for analysing this merger might be:
e the Bexley Care Trust area in which the parties currently or in future intend to provide
services;
e the Bexley Care Trust area and some or all adjacent PCT areas; or
e wider than the Bexley Care Trust area and all adjacent PCT areas.

14. For services provided by Oxleas, South London Healthcare and Bexley Care Trust residents do
not currently have the opportunity to choose alternative providers outside of their PCT area.
This is because it is their residential location which determines where they are eligible to access
NHS-funded community and mental health services. As a result, if there were to be a reduction

* For simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of service in a
particular setting.

“Thi s, in essence, is the "hypothetical monopolist’™ test.
* This assumes that the range of existing service provision remains and that provision in a community setting is not closed.
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15.

in service quality from their service provider, patients could not choose another provider from
outside the Bexley Care Trust area.

This would only change if Bexley Care Trust were to introduce an AWPP model of provision for
some services. As a result, the relevant geographic market for assessing the impact of the
merger is the Bexley Care Trust area.

Findings on market definition

16.

17.

The relevant product market for analysing these mergers may be individual community services
or a single market for the supply of all community services, and a separate single market for the
supply of all mental health services. The relevant geographic market for analysing the effects of
these mergers is the Bexley Care Trust area.

As our assessment of the effect of these mergers would not vary with our findings on market
definition, we do not consider it necessary to define precisely the most appropriate geographic
market. However, for the purposes of explaining our competitive assessment we refer to the
market for community services in the Bexley Care Trust area as the market affected by this
merger.
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