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EXECUTIVE SUMMARY

The Cooperation and Competition Panel (CCP) has reviewed the proposed merger of the
provider services arm of Croydon PCT (Croydon Community Health Services) and Mayday
Healthcare NHS Trust (Mayday).

Following assurances by Mayday and Croydon PCT concerning the protection of patient choice in
acute services following the merger, the CCP has concluded that the proposed merger is
consistent with the Principles and Rules for Cooperation and Competition (the Principles and
Rules).!

The Department of Health (DH) and the London Strategic Health Authority (London SHA) will
now consider the CCP’s findings and decide whether the merger should proceed.

The CCP, in reaching its findings, considered the effect of the proposed merger on patient choice
and competition in both community services and acute services. In community services, we
concluded that the number of other credible competitors for community services contracts in
Croydon meant that the merger would not adversely impact on competition for these contracts.
The Panel noted that the PCTs’ commissioning plans as well as the requirements of the PCT
procurement guide will ensure that the merged entity faces significant competition from other
potential providers of community services in Croydon.

In acute services, the Panel considered that there was a realistic prospect that choice of acute
service provider would be adversely affected for some patients by the merger. In particular, the
Panel was concerned that patients using community services at the merged entity who need an
acute care referral might only be referred to acute services at the merged entity. In response,
Mayday and Croydon PCT provided the Panel with undertakings that choice of acute care
provider for patients in this situation would be preserved. As a result, the Panel concluded that
the merger did not raise concerns regarding its effect on patient choice and competition.

PARTIES

6.

Croydon Community Health Services is the community health services provider arm of Croydon
Primary Care Trust (Croydon PCT). Croydon PCT serves a population of around 340,000. The PCT
has a budget of £433 million, of which £205 million is spent on acute hospital services and £37
million on community services for the financial year 2009/2010.

Mayday Healthcare NHS Trust (Mayday) is an acute trust. Its main operation is the Mayday
University Hospital, in north Croydon. It also operates the smaller Purley Hospital, in the south of
Croydon. It provides specialist services in cardiology, diabetes, renal and HIV. It will continue to
implement actions required to progress its plans for FT and expects to be in a position to apply
for NHS Foundation Trust status in spring 2011. Mayday has a Care Quality Commission (CQC)
rating for Quality of Services of ‘Good’ and for Quality of Financial Management of ‘Good’.

! Available at http://www.ccpanel.org.uk/content/Principle-and-rules-for-Cooperation-and-Competition.pdf
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TRANSACTION

8.

10.

11.

Croydon Community Health Services intend to transfer from Croydon PCT to Mayday, an acute
provider based in Croydon. The terms of the transfer are set out in a contract (the transfer
agreement) between Croydon PCT and Mayday Healthcare NHS Trust. The transfer agreement is
accompanied by a further contract (the Standard Community Services Contract) between
Croydon PCT as commissioner and Croydon Community Health Services as provider, which sets
out the terms and conditions for the provision of services. The integrated organisation will have
a new name: Croydon Health Services NHS Trust, once the revised Establishment Order for
Mayday has been signed by the Minister for Health.

The proposed transfer of Croydon Community Health Services to Mayday follows a review by
Croydon PCT in conjunction with KPMG of options for Croydon Community Health Services,
which commenced in January 2009. This review took place in the context of the broader policy
requirement for greater separation between the commissioner and provider arms of PCTs.’

The transfer will incorporate most of the services that Croydon Community Health Services
currently provides. These services are detailed in Appendix 1 and amount to services worth £39
million in the financial year 2009/2010.

The PCT Board concluded that a transfer of Croydon Community Health Services to Mayday
would be the preferred option.® Our evaluation of this option is set out in the remainder of this
report.

JURISDICTION

12.

13.

14.

The transfer of Croydon Community Health Services to Mayday will be a merger because two
organisations which are independent of each other will come under the control of Mayday.

Following notification of the merger, the CCP decided that the proposed transfer of Croydon

Community Health Services to Mayday met the CCP’s acceptance criteria for a merger inquiry.

That is:

i. the proposed arrangement falls within the scope of Principles 9 and 10 of the Principles and
Rules;

ii. the CCP is the most appropriate body to consider this matter;

iii. the parties have made available the relevant and applicable information on the case to the
CCP; and

iv. the combined turnover of Croydon Community Health Services and Mayday exceeds the
relevant threshold of £35 million.

As a result, the CCP accepted the case on 19 February 2010, published a notice to this effect on
its web site on that date, and invited submissions by interested individuals and organisations.
Consistent with its Draft interim merger guidelines, the Phase | deadline is 20 April 2010.*

? Department of Health, Transforming Community Services: Enabling New Patterns of Service Provision, January 2009.
® Subject to assurances made by Mayday on its ability to deliver the transformational programme it had outlined in its proposals.
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15.

16.

17.

Our review of this merger, and our advice and recommendations in relation to it, fall within the
broader regulatory framework overseen by the Strategic Health Authorities (SHAs) and
ultimately the Secretary of State for Health. The Department of Health and NHS London, as the
SHA responsible for Croydon Community Health Services and Mayday, will consider our advice
and any recommendations in relation to the proposed merger, and may require Croydon
Community Health Services and Mayday to implement our recommendations.

In considering this transaction as a merger, having regard to Principles 9 and 10, the CCP has not
considered whether the award to Mayday of the community services contract complies with
Principles 1 and 3 (which concern commissioning services from the best providers and
transparent and non-discriminatory commissioning and procurement) or with the PCT
Procurement Guide.” Procurement questions are for consideration by the CCP only on appeal
from SHASs’ dispute resolution processes pursuant to the CCP's terms of reference.

Consistent with the CCP’s terms of reference, the CCP has not considered the appropriateness of
Mayday as an acquirer of Croydon Community Health Services other than in terms of the effects
of the merger on patients or taxpayers as a result of the loss of choice or competition.
Responsibility for the selection of Mayday as the acquirer of Croydon Community Health
Services and for the quality of services following the merger remains with Croydon PCT and, in
relation to service quality, also the Care Quality Commission (CQC).°

FRAMEWORK FOR MERGER ASSESSMENT

18.

19.

The framework that we use to assess mergers between healthcare providers is set out in the
Principles and Rules and our draft interim merger guidelines. The relevant provisions of the
Principles and Rules are Principles 9 and 10. Principle 9 states: ‘Mergers, acquisitions, de-
mergers and joint ventures are acceptable and permissible when demonstrated to be in patient
FyR GFELI@8SNBEQ 06Sad AyGaSNBada | yR ( KuBehigh
quality standards of care and value for money.” Principle 10 states ‘Vertical integration is
LISNXY¥A&daAo0fS 6KSYy RSY2yadNIdSR (2 o6S Ay
primacy of the GP gatekeeper function; and there remains sufficient choice and competition to
ensure high quality standards of care and value for money.’

Our Draft interim merger guidelines set out a cost-benefit framework for the assessment of
mergers under these Principles.” That is, where a merger may give rise to adverse effects on (or
costs to) patients or taxpayers as a result of a loss of choice or competition, these will be
weighed against any benefits to patients or taxpayers that may arise from the merger. From this
analysis the CCP will determine whether the proposed transaction is likely to result in a net

* The CCP’s Draft interim merger guidelines are available at www.ccpanel.org.uk.

® Department of Health, PCT Procurement Guide for Health Services, April 2010.

® The CCP will consider the appropriateness of an acquiring organisation, in terms of its impact on patients and taxpayers, where an
organisation is rated ‘weak’ in clinical terms by the Care Quality Commission or ‘weak’ in financial terms by the Audit Commission. In this
case, none of the merging organisations were considered as ‘weak’ in either clinical or financial terms.

" A merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and competition. As set out
in the Framework for Managing Choice and Competition, published by the Department of Health on 16 May 2008, patient choice and
competition in the NHS can be expected to improve quality and safety in service provision, improve health and well-being, improve
standards and reduce inequalities in access and outcomes, lead to better informed patients, generate greater confidence in the NHS, and
provide better value for money.
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benefit to patients and taxpayers. Mergers that result in an adverse effect on patients or
taxpayers as a result of a loss of choice or competition are inconsistent with the Principles and
Rules.

20. Consistent with this framework, this report provides an assessment of the adverse effects on
patients and taxpayers that may arise from the proposed merger. We have not considered it
necessary to assess the benefits to patients and taxpayers that may arise from the proposed
merger, as we have not identified any material adverse effects.

DEVELOPMENT OF CHOICE AND COMPETITION IN ACUTE CARE

21. Over the last few years, there has been significant development in extending patient choice in
respect of acute elective care. The Operating Framework for the NHS in England 2006/07,
published in late 2005, gave a commitment to extending choice so that patients could choose to
be referred to any NHS Foundation Trust, nationally procured Independent Sector Treatment
Centre (ISTC) or other nationally approved independent sector provider, where clinically
appropriate and where the service provider was willing to undertake this work at the NHS tariff.
These service providers are collectively referred to as the ‘Extended Choice Network’ (ECN).

22. Choice on referral to hospital was formally introduced on 1 January 2006. From that time
patients requiring an elective referral could expect to be offered a choice of at least four
hospitals (or suitable alternative providers), and a choice of time and date for their booked
appointment, upon referral by their GP or primary care professional. This is achieved by using
the Choose and Book system and NHS Choices (a web site providing information on local
services, conditions and treatment) to guide their decisions. From July 2007, patients were able
to choose any provider on the ECN in respect of orthopaedic care. This ability to choose was
expanded beyond orthopaedic care to all patients requiring an elective referral in April 2008
with ECN providers supplemented through the development of the Free Choice Network (FCN)
which included NHS acute trusts, newly appointed NHS Foundation Trusts, and further
independent sector providers. Patients’ right to choose was formally enshrined in the NHS
Constitution for England, which was published in January 2009, together with The Primary Care
Trusts (Choice of Secondary Care Provider) Directions 2009.%

23. Under the ‘Any Willing Provider’ model patients can now select from any NHS or independent
sector provider of acute elective care in England that is registered with the CQC, has a PCT or
nationally let contract, and is willing to provide services at the NHS tariff. As of early 2009 there
were around 30 ISTC contracts in place across England. As of May 2009, 151 sites were approved
for ECN activity. Around 70 independent sector providers have been approved to deliver NHS-
funded services with 44 listed on the national Choose and Book menu.

24. These developments in acute elective care have played a key role in expanding patient choice
and provider plurality. Other policies have also contributed to the development of provider
plurality in the NHS. These include World Class Commissioning (WCC), and Practice Based

& Available from the Department of Health’s website at:
www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsLegislation/DH _093004.
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Commissioning (PBC). These initiatives reflect a Government priority to improve patient care by
shifting care, where appropriate, away from acute settings and towards primary and community
care settings. This has meant that many new services are being commissioned by PCTs that
involve the provision of services that were previously provided in an acute setting in a primary or
community care setting. In some cases these services are provided by existing acute care
providers and in other cases these new services are provided by PCT provider arms, GPs and
other primary care professionals, independent sector providers.

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES

25.

The proposed merger between Croydon Community Health Services and Mayday takes place in
the broader context of the development of choice and competition in community services. This
broader context, which we describe in the following paragraphs, is important as it forms the
backdrop to our assessment of how the merger will affect patient choice and competition both
currently and as it develops in the future. There are three aspects to this broader context:

i. the extent of patient choice in community services;

ii. PCTs’ use of competitive tendering for community services; and

iii. the policies driving structural change among PCT provider arms.

PATIENT CHOICE IN COMMUNITY SERVICES

26.

27.

28.

29.

There are two models of competition in community services. First, competition in the market,
where patients may choose between competing providers of the same service, and second,
competition for the market, where service providers compete for the right to provide services
within a PCT area on an exclusive basis.

Where a single provider is solely responsible for delivering certain community services (eg as a
result of competition for the market), vertically integrating that organisation with other
organisations (eg an acute provider) could, in theory, allow the merged provider to take
advantage of its position in certain community services to gain a stronger position in acute
services to the disadvantage of its competitors, and ultimately, patients and taxpayers. Patient
choice in community services could limit the ability of an integrated service provider to behave
in this manner.

There are a number of considerations to take into account before it would be possible to
conclude that vertical integration is likely to result in this outcome, and we discuss these in
relation to the proposed merger between Croydon Community Health Services and Mayday in
paragraphs 44 to 87. For the purpose of informing the assessment of this merger, the following
paragraphs discuss the more general extent of patient choice in community services and how
this is likely to develop.

The policy for community services intends that there is an increasing use of patient choice and
competition. The NHS Next Stage Review: Our vision for primary and community care, published
in July 2008, states that there will be a ‘stronger focus on extending patient choice in ...
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community care’,’ and that ‘patient choice should extend to a wide range of community-based

» 10

services’ *° as a means of helping to drive continuous quality improvement.™

30. In January 2009, Transforming Community Services: Enabling new patterns of provision set out
how the Next Stage Review vision for community care would be realised. The guiding principles
in relation to patient choice and competition are that:

e ‘Proposals [for future organisational options for community services] must enable patient
choice and personalisation';12 and
e ‘PCTs should also encourage — where necessary — entry by other appropriate potential

providers’.”

31. Further, in preparing commissioning strategies for community services, PCTs are required to ‘set
out an indication of which services may be subject to seeking ‘any willing PCT-accredited
provider’ (AWPP) status or competitive tendering, and over what timescale’.’*** PCTs are
required to engage in a planning process to deliver these objectives.

32. While these policy documents imply that an increase in patient choice in relation to community
services might be expected, we are not aware of any examples of patient choice being
introduced in community services from the seven mergers involving community service
providers that we have reviewed to date. This may be explained, at least in part, by the relatively
undeveloped commissioning plans of the merging parties. However, more widely, the CCP is only
aware of a few examples of patient choice in community services in other areas. We discuss the
commissioning plans of Croydon PCT in paragraphs 40 to 43.

COMPETITIVE TENDERING FOR COMMUNITY SERVICES BY PCTs

33. Competition for the market, as set out in paragraphs 26-27, is an alternative to competition
based on patient choice in community services.'® Guidelines for the use of competitive tendering
by PCTs are set out in the PCT Procurement Guide."’

34. The PCT Procurement Guide deals with the situation where an existing contract is due to expire,
which will apply to providers of community services to PCTs in the coming years given that the

% NHS Next Stage Review: Our vision for primary and community care, p.27.

19 NHS Next Stage Review: Our vision for primary and community care, p.28.

M The Next Stage Review, of course, has many other components to its vision for community care that go beyond patient choice and
competition. These include: listening and responding to patients and local communities, ensuring that services fit together, and promoting
healthy lives. However, as our analysis of this merger requires us to consider its impact on patient choice and competition, it is on this
aspect of the Next Stage Review that we have focused.

12 Transforming Community Services: Enabling new patterns of provision, p.19.

13 Transforming Community Services: Enabling new patterns of provision, p.20.

 Transforming Community Services: Enabling new patterns of provision, p.28.

> The AWPP model is a variant of the basic any willing provider (AWP) model which is described in the PCT Procurement Guide
(Department of Health, May 2008). It retains the core features of the AWP model, namely open access for providers of defined services
who: are registered with the Care Quality Commission to provide the defined service; agree to comply with appropriate standard NHS
contract terms; are paid at the national tariff or some other agreed local common rate for the services; and who get no guarantee of
activity volumes. In addition, the relevant PCT is able to set service specific accreditation requirements, such as service standards or access
requirements.

16 However, even where patient choice is introduced there may be a requirement for a competitive tender where the number of service
providers is to be limited. This is in contrast to the AWPP model where all providers meeting certain criteria are allowed to provide a
defined service.

7 The most recent of the PCT Procurement Guide was published 25 March 2010.
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35.

36.

duration of the standard community services contract is three years. Under the PCT
Procurement Guide, PCTs are required to commence a service review process at least nine
months before the end of the contract.”® The Guide states ‘any outcome is possible from the
process, from using a Single Tender Action to award the service to the existing provider should
the process identify them as the “only capable provider”, to decommissioning part of the
service, or, running an open tender’.”

The PCT Procurement Guide states that decisions on which procurement model to use should be
determined by what the commissioner is seeking to achieve, the nature of the market and
outputs from provider engagement.” Further considerations may include the scale of the new
contract, if there is an urgent clinical need (interim provision of care), if outcomes can be
defined, and if there is more than one provider that could deliver the service. The Guide
indicates that Single Tender Actions are only an appropriate outcome where there is an
immediate clinical need and/or only one capable provider.**

Pursuant to the PCT Procurement Guide, it is likely that many community services will be
competitively tendered at the expiry of the relevant community services contract.

STRUCTURAL CHANGE AMONG PCT PROVIDER ARMS

37.

38.

39.

The NHS Operating Framework for 2010/11 and NHS 2010-2015: from good to great, both
published in December 2009, places an emphasis on integrating care pathways and integrating
community services with hospital trusts, mental health trusts or primary care organisations, such
as practice-based commissioning consortia. Full guidance on the future of PCT provider arms
was also published in February 2010, namely Transforming Community Services: The assurance
and approvals process for PCT-provided community services.” This requires that plans for the
future status of PCT provider arms be decided by 31 March 2010, with such plans being capable
of implementation by April 2011.

Early indications of PCTs’ plans in relation to their provider arms show that a wide variety of
options are being developed, including the merger of entire PCT provider arms with local acute
trusts and mental health trusts, and service by service mergers of community services with acute
trusts, mental health trusts, GPs and local authorities. In other cases, community foundation
trust and social enterprise models are being pursued.

We note that the January 2009 guidance (Transforming Community Services: Enabling New
Patterns of Provision) advised PCTs that in ‘drawing up their supply-side strategy [they] will have
to balance the need to sustain viable, high-quality suppliers, whilst promoting choice and
innovation through encouraging new entrants. In particular, the PCT will need to be clear about
any shifts towards vertical or horizontal integration, which result in a reduction in competition or

8 The PCT Procurement Guide paragraph 2.29

 The PCT Procurement Guide paragraph 2.32

* The PCT Procurement Guide paragraph 2.38

! Figure 3b (Contract termination or expiry), page 12.

2 Available at www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH 112147.
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choice. The development of existing provider organisations should not in the medium term

concentrate the provision of services in a more limited number of organisations’.”

DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN COMMUNITHY
HEALTH SERVICES IN CROYDON

40.

41.

42.

43.

Croydon Community Health Services has a block contract with Croydon PCT to run the majority
of community services in Croydon. However, there is a rolling schedule for reviewing services by
Croydon PCT. In the past three years, six services have been reviewed.

Where competition does take place in community health services in Croydon, it has taken place
by way of competitive tenders for the provision of services (competition for the market). This
occurs as a result of service reviews. Four of the six service reviews have lead to competitive
tenders. Since January 2007, competitive tenders have been run for a GP led health centre, a
community based diabetes service, a community based dermatology service and a phlebotomy
service.

Although Croydon Community Health Services has bid for some of these competitive tenders,
some of the recent tenders have resulted in other providers winning contracts. The weight
management service was won by a local third sector organisation in direct competition with
Croydon Community Health Services. The GP led health centre was won by The Practice plc, also
in direct competition with Croydon Community Health Services. The community dermatology
tender was won jointly by Mayday and a GP consortium. The community diabetes tender was
won by a consortium of Croydon Community Health Services, Mayday and a practice-based
commissioning group.

Croydon PCT intends to review all community health services over the next three years. The six
service reviews carried out so far have an annual budget of £9.1 million, accounting for 23 per
cent of the 2009/2010 budget. The two services that were reviewed, but not market tested,
were Community Nursing (E[" ] million per annum) and Virtual Ward (£[" 1]). It is currently
reviewing nine community health services, with a combined 2009/10 budget of £10.75 million
(28 per cent of the 2009/2010 budget). Four more community health services with a combined
2010/11 budget value of £9.33 million (24 per cent of the 2009/2010 budget) are planned for
review by the end of March 2011. Decisions on whether to market test these services will be
made on the basis of these reviews. Appendix 3 details service review plans in Croydon.

* Transforming Community Services: Enabling New Patterns of Provision, p.30
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FIGURE 1
PCT Map of Croydon PCT
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ASSESSMENT OF MERGER COSTS

44, To assess whether the merger might lead to an adverse impact on patients and taxpayers, as a

45.

result of any loss of patient choice or competition arising from the merger (ie the costs of the

merger), this section assesses:

i. the extent of any loss of patient choice or competition in the supply of community health
services in Croydon prior to and in the absence of each of the merger; and

ii. the extent of any loss of patient choice or competition in the supply of acute care services in
Croydon prior to and in the absence of each of the merger.

The services and geographic area (ie the markets) in which the merging parties compete are
discussed in detail in Appendix 2. Our assessment of the effect of this merger would not vary
with our findings on market definition; we therefore do not consider it necessary to identity
precisely the market that is most appropriate for analysing the effects of the merger. However,
for the purposes of explaining our competitive assessment of this merger, we refer to the
market for community services in Croydon and the market for acute services in Croydon.
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46. When assessing the impact of a merger on patient choice and competition, we compare the

effect of the merger with the likely situation if the merger did not take place. (This alternative
scenario is known as the ‘counterfactual’.) In many merger reviews, the most appropriate
counterfactual will be the pre-merger situation. However, as we discuss in paragraphs 30 to 31,
under Transforming Community Services many PCTs are divesting their community services
provider arms. As a result, if the proposed merger between Croydon Community Health Services
and Mayday did not proceed, it may not be that the most likely alternative is that the provider
arm would be vested in Croydon PCT.

COMPETITION BETWEEN CROYDON COMMUNITY HEALTH SERVICES AND MAYDAY IN THE SUPPLY
OF COMMUNITY SERVICES IN CROYDON

47.

We have considered two ways in which the proposed merger between Croydon Community

Health Services and Mayday might affect patient choice and competition in community services.

i. the merger might reduce the number of credible providers of community services in
Croydon (horizontal effects).

ii. the merger might affect patient choice and competition in community services as a result of
the acute care provider being able to influence the flow of patients to providers of
community services (vertical effects).

We discuss each of these two possibilities in the following paragraphs.

¢ KS Y S ik SnNId@ BumbSr of credible providers of community services

48.

49.

In assessing whether the merger between Croydon Community Health Services and Mayday
would reduce patient choice and competition we need to consider the extent to which these
three organisations represent credible providers of community services either now or in the
future, and whether their integration into a single organisation would adversely affect patient
choice or competition as a result of there being too few other credible providers of community
services.

Competition in the provision of community services in Croydon currently takes the form of
competition between providers for PCT-let contracts to provide services to patients. Holders of
community services contracts in Croydon each provide their services on an exclusive basis. That
is, there are no community services provided in Croydon under a patient choice or AWPP model
(see paragraph 31).% If a patient is registered with a GP in Croydon, that patient can only choose
the community services provider contracted by Croydon PCT.

** This lack of patient choice in community services has implications for the extent to which there can be competition between competing
providers of integrated care.
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50. As a result, the merger between Croydon Community Health Services and Mayday would not
reduce patient choice in community services compared to the current situation where there is
no patient choice in community services. The merger may, however, reduce competition
through reducing the extent to which the commissioner (ie the PCT) is able to choose between
competitors for community services contracts. This may come about through:

i. removing a current competitor for community services contracts (ie if Croydon Community
Health Services and Mayday currently compete for community services tenders in Croydon);
or

ii. removing a future bidder for the supply of community services in Croydon (ie if one of
Croydon Community Health Services or Mayday do not currently compete for tenders in
Croydon but are likely to do so in the future).

51. To conclude that the merger would adversely affect patients and taxpayers, we would have to
conclude that the merger not only removed a credible, current or future, competitor for these
contracts, but also there was an insufficient number of other credible actual or potential
providers of community services that could effectively compete for community services
contracts in Croydon such that competition, overall, would be reduced by the merger.

52. As a result, in the following paragraphs we, first, review competition between Croydon
Community Health Services and Mayday for community services contracts in Croydon, and
second, the number of other credible providers of community services in the area.

Competition between Croydon Community Health Services and Mayday

53. To assess whether the merger between Croydon Community Health Services and Mayday would
reduce competition for community services contracts by removing either a current or future
potential bidder, we have examined past bidding for community services contracts in Croydon,
the extent to which the two organisations provide similar services, and future bidding intentions
for community services contracts.

Overlaps in Services

54. In terms of the services provided by the two merging organisations, Croydon Community Health
Services supply 47 services as part of a block contract with Croydon PCT. Mayday Hospital
currently provides services in community midwifery and community therapy. This represents a
small overlap of services.

Previous bidding information

55. In the past three years, Croydon PCT has conducted 23 competitive tenders for services for
which Croydon PCT consider a community health services provider might be interested in
bidding. Croydon Community Health Services and Mayday competed against each other in
tenders for MSK services and a healthy weight management clinic. They also bid as a consortium
(with Croydon PBC groups) for a community diabetes service.

56. Mayday participated in tenders for: an intermediate community dermatology service;
phlebotomy community clinics; adult diabetes service; a healthy weight management clinic;
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57.

gynaecology services; musculoskeletal services; and a community based pulmonary
rehabilitation service. Croydon Community Health Services participated in tenders for: an
intermediate community dermatology service; musculoskeletal services; a healthy weight
management clinic; and an adult diabetes service. On the evidence of past tenders, Croydon
Community Health Services and Mayday were therefore direct competitors for the provision of
some community services. Furthermore, Mayday told us that if the merger did not take place it
would continue to compete for future community services which are tendered in Croydon.

In summary, we consider that Croydon Provider Services and Mayday Hospital are each credible
bidders for community services contracts in Croydon. Mayday currently provide some of these
services, and so already have relevant knowledge and expertise in place. With Croydon PCT’s
stated aim of moving more care into community settings, it is likely that Mayday and Croydon
Community Health Services would compete more in the future, absent the merger. They are the
main NHS providers located in Croydon PCT’s area and they have bid against each other on a
number of occasions in the past.

Other competitors for community services in Croydon

58.

59.

60.

Given our finding that absent the merger Croydon Provider Services and Mayday Hospital would
compete for community services contracts in Croydon, the proposed merger would remove a
credible bidder for community services in Croydon. We therefore need to consider whether
there are enough other credible bidders for community services contracts to ensure high quality
standards of care and value for money if the merger takes place.

Potential competitors for community services contracts in Croydon fall into three broad

categories:

e other PCT provider arms, which are likely to be credible bidders for the majority of
community health services in Croydon;

e other NHS organisations, such as acute and mental health providers, which are likely to be
credible bidders for a limited number of community health services in Croydon; and

e independent and third sector providers, which are likely to be credible bidders for a limited
number of community health services in Croydon.

Eight PCT provider arms responded to our information:*

e Three PCT provider arms [* ] told us that they intend to bid for community services
contracts in Croydon in the future. Each of these is adjacent to Croydon, and one already has
a contract in Croydon. We consider each of these PCT provider arms to be credible bidders
for community services contracts in Croydon.

e Three other PCT provider arms [" ] told us that they would bid in the London area for a full
range of community services. Each of these is geographically close to Croydon and we
consider them to be credible bidders for services in the area.”®

» We are aware that parties may have an incentive to answer strategically to our information requests in order to seek to influence our
conclusions. However, in formulating our views on whether an organisation is likely to bid for services we take into account a range of
factors, including past bidding behaviour, and as a result, consider that we have minimised the risk of our overall findings being influenced
by strategic responses to our questions on bidding intentions.
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61.

62.

63.

Four acute trusts and three mental health trusts responded to our information request. Two

acute trusts [* ] and three mental health trusts [* ] told us that they would bid for some

community services in Croydon. We would expect these providers to bid for community services

that bear some relation to their existing services. For example, of these seven trusts:

e One local acute trust is bidding to provide certain community-based services in a nearby
borough.

e One mental health trust has previously bid in Croydon for a HIV partnership tender as well as
for another service, which it won. It stated that it would consider bidding for community-
based addiction and mental health services.

In summary, at least six provider arms, (which could bid for a wide range of services) as well as
two acute trusts and three mental health trusts (which could bid for a smaller range of services)
appear to be credible bidders for community services contracts in Croydon. In addition, in the
independent and third sector there are at least three independent providers that have
previously told us they would bid to provide certain community services in any area in England.
This is a group of providers that is likely to expand in number in future years, as more
community services are competitively tendered.”’

As a result, we consider that there are sufficient credible alternative providers of community
services in Croydon such that, following the proposed merger between Croydon Community
Health Services and Mayday, sufficient competition will remain for those contracts that are
competitively tendered to ensure high quality standards of care and value for money. Therefore
the merger will not have an adverse impact on patients and taxpayers by reducing competition
in community services.
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64. We considered whether the merger would reduce patient choice and competition in community

65.

services as a result of the influence that Mayday has over the flow of patients from its acute
services to community services. Where patients have a choice of community services provider
following acute treatment, integration between the acute provider and a community services
provider could give the merged entity the ability and the incentive to refer patients to its own
community services arm in preference to other providers of community services. This could have
the effect of excluding other providers of community services and thereby reducing competition
for referrals from acute providers.

However, as patients cannot currently choose their community service provider in Croydon (see
paragraph 32), vertical integration of Croydon Community Health Services with Mayday cannot
result in a reduction in patient choice compared to the current situation. None of the
commissioning plans discussed with us by the PCT involve introducing patient choice in
community services in the future either. As a result, we cannot conclude that there is a realistic

% There may be other PCT provider arms that did not respond to our information request, but would also be credible bidders to provide
community services in Croydon.

7 There are also likely to be other independent and third sector service providers local to Croydon that could also credibly bid for
community services contracts.
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66.

prospect that vertical integration between Croydon Community Services and Mayday may
reduce patient choice and competition in community services for referrals from acute providers.

The Panel, however, notes that if patient choice in community services in Croydon was to be
introduced (as envisaged in various community services policy papers — see paragraphs 30 to
31), then the benefits to patients and taxpayers may not be realised if the vertically integrated
entity was able to direct patients to its own services. To prevent this, the commissioning PCT
would need to ensure that patients had the ability to exercise choice of community service
provider. (Alternatively, the PCT may wish to provide patients with a choice between multiple
integrated care providers. This would mean that the patient would only choose its provider of
community care as part of its overall choice of care provider.)

EFFECT OF THE MERGER ON PATIENT CHOICE AND COMPETITION IN ACUTE SERVICES

67.

68.

The merger between Croydon Community Health Services and Mayday could, in theory, have an

adverse effect on patient choice and competition in acute services through:

i. removing Croydon Community Health Services as a potential provider of acute services; or

ii. the merged entity foreclosing competition in acute services by exclusively referring patients
from its community services arm to its own acute services or otherwise impeding patient
choice of acute care provider.

To the extent that the merger results in the merged entity acquiring the ability to refer patients
to its own services when these referrals would previously have been undertaken by a GP
(consistent with the scenario in paragraph 73) then the merger may also affect the primacy of
the GP gatekeeper function (see Principle 10 — set out in paragraph 18).

Croydon Community Health Services as potential provider of acute care

69.

70.

71.

There are, in theory, two ways in which Croydon Community Health Services could, in the

absence of the merger, be an actual or potential competitor to Mayday in relation to acute

services. These are:

i. where acute services that are currently provided by Mayday are moved into the community;
and

ii. where Croydon Community Health Services is a possible entrant into the provision of acute
services in an acute care setting.

In paragraphs 57 and 63, we conclude that Croydon Community Health Services and Mayday
would in future be strong competitors for the provision of community services, absent the
merger, but that there would be a sufficient number of alternative providers. This also applies to
acute services that are moved into a community setting. Therefore, the merger is unlikely to
have an adverse effect on patients or taxpayers as a result of a loss of choice or competition in
community services, including acute services that are moved into a community setting.

In relation to acute care services that are provided in an acute care setting, we do not believe
that Croydon Community Health Services can be regarded as a potential provider of these
services. This is because the organisation faces a number of barriers to entry, which impede its
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ability to provide acute services in an acute setting. Barriers to entry in this case may include a
lack of experience or expertise in the provision of acute services, lack of capital to invest in
expansion into providing acute services in acute settings as well as other potential barriers.

72. In conclusion, we do not believe that the merger has an adverse effect on patients or taxpayers
as a result of loss of choice or competition in acute services that are provided in a community
setting or for acute services that are provided in an acute setting.

Effect on the GP gatekeeper function

73. To the extent that the merger results in the merged entity acquiring the ability to refer patients
to its own services when this would previously have been undertaken by a GP, then the merger
may adversely affect the primacy of the GP gatekeeper function. The ‘gatekeeper function’ is the
GP’s role as:

i. an informed and impartial adviser who determines when secondary care is needed and
offers those patients advice on the appropriate treatment that is required; and
ii. a first point of care before secondary care can be accessed by patients.

74. An adverse effect on the primacy of the GP gatekeeper function may therefore act to remove a
patient’s ability to choose their preferred acute provider when such a referral is necessary. We
examine this possibility below.

75. Before doing so we also note that where patients’ ability to choose is removed in this way, it
follows that there is an associated risk of an additional effect upon competition between acute
providers. This risk arises if, as a result of diverting patients to the merged entity’s own acute
services, other acute providers are denied the opportunity to compete for these patients. This
may reduce competition if the patients’ choice of acute provider, absent the merger, would have
been a marginal, or borderline, decision. Where a significant number of marginal patients are
diverted to the merged entity’s own acute services we are likely to see a reduction in
competition as a result of the merger, since the need for the merged entity to compete with
other acute providers is reduced.”®

76. In considering whether the GP gatekeeper function is adversely affected, we have established
that the merged entity will have the ability to refer patients to its own acute care services in at
least some areas following the merger. This is evident in existing practices. For example, there
are existing integrated pathways where Croydon Community Health Services refers its patients
directly to Mayday when they require acute elective care. This bypasses the need for the patient
to be first referred back to their GP.”

77. The plan to extend the use of integrated pathways in which GPs do not have a role in referring
patients to acute elective care supports our view that, post merger, patients may be unable to

% As measured relative to the volume of activity within a given specialty at the merged entity or other acute providers.

» We note that the number of patients that might potentially be referred from community services to acute elective care services could
be limited. However, this is likely to increase as more services are shifted from an acute care setting to a community setting. An example
of a service where patients can be referred from a community service to an acute elective care service is community-based
musculoskeletal (MSK) services currently run by Mayday (the MCATS service).
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exercise choice of acute care provider. Instead, healthcare professionals employed by the
merged entity would be in a position to refer patients directly to Mayday’s acute care services.

78. We also find that the Payment by Results (PBR) system ensures that Mayday’s revenue increases
with the volume of elective treatment it carries out.*® As an NHS Trust, Mayday is under an
obligation to exercise its functions effectively, efficiently and economically.**

79. In light of these incentives and obligations we Mayday may act on its ability to refer patients to

their own acute care services.?**

We therefore consider there to be a realistic prospect that
Mayday will increase its volume of activity by increasing the proportion of those patients
referred for acute elective care to its own acute services arm.>* As such the merger would have
an adverse impact on patients or taxpayers in respect of acute elective care as a result of a loss
of choice and competition. Having raised these concerns with the merger parties, we were
offered assurances by these organisations that would preserve or enhance choice for patients

accessing acute elective care via community services.

80. Mayday provided assurances, set out in full at Appendix 4, concerning:

i. compliance with all current and future legislation or Department of Health guidance
regarding patient choice of acute elective care provider;

ii. use of the Choose and Book system;

iii. the provision of an appointment letter when an employee of the merged entity refers a
patient for acute elective care, setting out the patient’s right to a choice of provider,
together with an explanation of the contents of the letter;

iv. training for all those referring patients for acute elective care;

v. compliance with any written directions the CCP may from time to time give for the purpose
of securing compliance with the assurances; and

vi. the provision of information to Croydon PCT to enable them to monitor the assurances.

81. Croydon PCT provided assurances, set out in full at Appendix 5, concerning:
i. the enhanced use of the Choice Support Team by Croydon PCT;
ii. the monitoring of referral patterns;
iii. the monitoring of the quality of choice being offered;
iv. choice specifications built into new integrated pathways;

0 http://www.dh.gov.uk/en/Managingyourorganisation/Financeandplanning/NHSFinancialReforms/DH 077259

3 As an NHS Trust, one of the obligations for Mayday is to ensure that its revenue is not less than sufficient, taking one financial year with
another, to meet outgoings properly chargeable to revenue account, National Health Service Act 2006, section 26. In accordance with 2(1)
of Schedule 5, which sets out the financial obligations of NHS Trusts, each NHS trust must ensure that its revenue is not less than
sufficient, taking one financial year with another, to meet outgoings properly chargeable to revenue account. We understand that, in
general, the delegated duty of the Chief Executive of an NHS Trust reflects these requirements to ensure value for money.

%2 Healthcare professionals often prefer to refer patients to consultants that they know. Such relationships are more easily forged within
the same organisation. However referrals made on the basis of familiarity rather than clinical assessment risk impacting on the patient.

* These incentives may differ across services and treatment types according to factors such as the relationship between the merged
entity’s costs and the tariff it receives under Payment by Results, the extent of spare capacity at the relevant hospital, and the perceived
cost of treating any individual patient compared to the tariff received under Payment by Results.

* We note that another risk of the proposed merger is of increased inappropriate acute referrals (ie that patients are referred for acute
treatment which the PCT would not otherwise consider cost-effective). Although one aspect of the GP’s role is to avoid excessive referrals,
as discussed in paragraphs 87-88, there several ways in which the GP function can be bypassed. We note that this risk is not a direct choice
or competition issue and that safeguard against inappropriate referrals from community care to acute care must rest with the PCT.
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v. compliance with any written directions the CCP may from time to time give for the purpose
of securing compliance with the assurances; and

vi. co-operation with London SHA, Mayday in respect of monitoring compliance with, and/or
investigation into potential breaches, of the assurances.

82. Croydon PCT told us that they intend to ensure choice is offered to the patient when referred
from community services to acute providers through the use of their Choice Support Team (CST)
and through enabling referral specialists at the community level to use Choose and Book.*

83. The Choice Support Team has until now predominantly focused on offering choice at the GP
referral stage. Croydon PCT told us that choice has been offered to patients being referred from
Croydon Community Health Services to a secondary provider, although this has not been
provided systematically or consistently. Croydon PCT’s plans are to therefore identify the natural
breaks where choice should be offered. By the point when the merger becomes effective,
Croydon PCT will have granted access to community-based referrers, where permitted, to the
Choose and Book system and will expand their use of the Choice Support Team. Patients will be
further informed of their ability to choose at the community level. If the patient expresses a
desire for choice, community-based referrers will be able to use Choose & Book or put the
patient in contact with the Choice Support Team.*

84. On the basis of these assurances, we conclude that following the merger, choice will be
preserved for patients accessing acute elective care via community services in Croydon.
Therefore the merger will not have a material adverse effect on patients or taxpayers as a result
of a loss of choice in acute care.

Foreclosure of competition in acute care

85. As set out in paragraph 67, a merger between Croydon Community Health Services and Mayday
could foreclose competition in acute care provision by removing rival providers’ ability to treat a
particular set of patients. In extreme cases this reduction in competition might result in a
complete foreclosure of competition in acute care. This would require that:

i. the merged entity has the ability and the incentive to refer more patients to its own acute
services from its community services arm than would otherwise be the case; and

ii. the diversion of patients to the merged entity’s own acute services results in other providers
of acute services having to withdraw certain services or ultimately cease providing services.

86. The proposed merger creates a financial incentive for this to happen, as the ‘Payment by
Results’ system means that a hospital receives a payment for each patient it treats (ie a

* The Choice Support Team is an administrative and clinical team who are trained in offering patients choice and the use of Choose and
Book. Currently, the Choice Support Team is primarily used by Croydon to assist patients when referred by their GP to secondary care.

% Croydon PCT have stated that widening the use of Choose and Book, or strengthening the Choice Support Team’s role in the referral
from community to secondary care will not be burdensome, as the team is already in place and also because the number of patients
referred in this way is not large. They have further reassured us that these measures will be in place when the merger takes effect.
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87.

hospital’s revenue increases with the volumes of patients admitted).?” The opportunity for this
to happen occurs if patients are not aware that they have a free choice of hospital.

We consider that complete foreclosure is unlikely to be a problem at the moment, due to the
very small proportion of patients being referred for acute elective care. We consider this figure
to be too small to lead to other providers withdrawing certain services. However, with stated
intentions of more acute services being moved into the community, we foresee an increase in
the number of triage services performed in a community setting. This could lead to a greater
effect on other existing providers. *

ASSESSMENT OF MERGER BENEFITS

88.

89.

In assessing whether a proposed merger is likely to give rise to an adverse effect on patients
and/or taxpayers, we will have regard to any benefits to patients and/or taxpayers arising from
the merger (see paragraphs 5.51 to 5.60 of the draft interim guidelines).* In respect of patients,
these benefits may take the form of higher quality services, a greater choice of services or
greater innovation in relation to such services. In respect of taxpayers, the benefit is likely to be
a better price paid by commissioners for services from the merged entity. Such benefits must be
likely to accrue within a reasonable period from the merger and be unlikely to accrue without
the merger.

It has not been necessary for us to analyse the presence or extent of benefits in detail in this
case because the parties offered assurances. We note, however, that we would normally only
take into consideration benefits likely to accrue as a direct result of the merger. Although in this
case the assessment of benefits was unnecessary, we consider that the benefits submitted by
the parties did not appear to be merger-specific. For the avoidance of doubt, when submitting a
case to be considered by the CCP, parties should submit a robust, merger-specific benefits case
to us at the beginning of the inquiry process.

ADVICE AND RECOMMENDATIONS

90.

In respect of (i) community services, and (ii) acute services that are moved into the community,
we conclude that Croydon Community Health Services and Mayday would be likely to be
competitors in the future. However, we consider there to be a sufficient number of credible
alternative providers of community services in Croydon such that sufficient competition will
remain following the merger to ensure high quality standards of care and value for money.

%7 These incentives may come about as a result of remuneration being linked to referrals, or more indirectly, as a result of an interest on
the part of Croydon Community Health Services in the financial performance of Mayday and its impact on Croydon Community Health
Services employment stability or security. This incentive may differ across services and treatment types according to the relationship
between the hospital’s costs and the tariff it receives under Payment by Results, the extent of spare capacity at the hospital, and the
perceived cost of treating any individual patient compared to the tariff received under Payment by Results.

*®n Croydon, two services have been commissioned in recent years that show intermediate triage services: a Musculoskeletal Clinical
Assessment Triage Service (MCATS) and Croydon Community Integrated Diabetes Service (CCIDS). MCATS is provided by Mayday in a
community setting and CCIDS is jointly provided by Croydon Community Health Services and Mayday. In these services, onward referral to
a secondary service will be made by a Mayday employee in a community setting.

* The CCP’s draft interim merger guidelines are available at www.ccpanel.org.uk.
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91.

92.

93.

In respect of acute care provided in an acute setting, we do not consider that there would be any
reduction in patient choice or competition, because we do not consider Croydon Community
Health Services to be a potential provider of these services. This is because they would face
significant barriers to entry and are inexperienced in this area of patient care.

Finally, we considered whether the merger may adversely affect the primacy of the gatekeeper
function to the extent that it results in the merged entity having the ability to refer preferentially
patients to its own acute care services. We found there to be realistic prospect that the merger
would impose material costs on patients or taxpayers in respect of acute elective care, through
the potential for increased acute referrals to Mayday. We therefore considered whether the
parties could provide us with assurances to ensure patient choice and competition would be
protected. These assurances clearly address our concerns relating to the effect of the merger on
acute care. We have decided not to proceed to a Phase Il review because we have decided to
accept appropriate assurances to address the concerns relating to patient choice and
competition arising from the merger. We accordingly advise, on the basis of those assurances
that the merger is consistent with the Principles and Rules, without the need to proceed to a
more detailed Phase Il review.

It is noted that the analysis, advice and recommendations set out in this report have been given
by the CCP on the basis of information it has received to date. Should there be any change in
respect of any of the matters referred to in this report, including but not limited to the terms of
the proposed merger and the assurances given to us by the merger parties, we expect the
parties to re-refer the matter to us for further consideration.

20 April 2010
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Appendix 1

CROYDON COMMUNITY HEALTH SERVICES INTENDED TO TRANSFER TO
MAYDAY

ADULTS
Community Nursing
Therapy Services

(R

(R
Specialist [" 1]
LD [Il ]
Rehab " 1]
Total " 1]
CHILDREN
Universal [ 1]
Specialist [ 1]
Dental 0
Total [ 1]
OTHER "1
TOTAL 38,540

*Dental services will not be transferring at the current time, as this service cannot be provided by an
acute trust. The Walk-In Centre has been transferred to the GP Led Health Centre provider.
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Appendix 2

MARKET DEFINITION

1. The most helpful way in which to assess the effect that a merger has on competition is by first
identifying (or defining) the markets in which competition between the merging parties takes
place. There are two dimensions to any market: a product dimension and a geographic
dimension. The following paragraphs discuss the products (or, more specifically, services in this
case®) and the geographic area in which competition between Croydon Community Health
Services and Mayday takes place.

2. A number of approaches have been employed by economists over the years to define markets in
which the effects of a transaction or behaviour can be assessed. In line with international best
practice, and consistent with our draft interim guidelines, the CCP uses the so-called
‘hypothetical monopolist’ test wherever feasible as the basis for identifying and defining the
markets affected by a merger. The purpose of this test is to help identify a market, being a
service or group of services and a geographical area in which they are supplied and where
providers of those services compete with one another. It is within this market that the effects of
a merger can be assessed.

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers
(in this case, patients or commissioners) would respond if a hypothetical single provider of a
service (or group of services) were to offer a poorer quality (or higher priced*) service (see
paragraph 4.23 of the CCP’s draft interim merger guidelines). Patients or commissioners may
respond to lower quality (or higher prices in the case of commissioners) by using or
commissioning a smaller volume of the service in question and they may use or commission
other services or the same services from a provider in a different geographic area. When
defining the product market, consideration is given to the other services patients and
commissioners might use and when defining the geographic market, consideration is given to
the other geographic areas where patients and commissioners might access services.

4. Healthcare markets are different from other markets as a result of the role played by both
patients and commissioners, and we need to consider the responses of both when thinking
about alternative service providers for the purposes of identifying a market affected by a
merger. The capacity of patients or commissioners to access alternative service providers will be
affected by whether, for example, the any willing provider model or competitive tendering is
being used to supply services to patients.

5. In any merger, the services or geographic areas that are included in the market(s) identified as
being affected by the merger can have a material bearing on the assessment of the extent to
which choice and competition are affected by the merger. However, in other cases, particularly
those which do not raise concerns it may have no bearing at all. That is, the CCP would reach the
same conclusion that a merger did not give rise to a material adverse effect on patients or
taxpayers regardless of how it defined the markets affected by the merger. In these latter cases,

“* We use the terms ‘product’ and ‘service’ interchangeably in this document.
*! Most services in the NHS are subject to fixed prices in the form of a tariff. In community services, however, there is no fixed tariff for
services, the cost of which (or price) is the subject of negotiation with the PCT.
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Appendix 2

it will not usually be necessary for the CCP to reach a definitive conclusion on market definition,
and in consequence, the CCP may choose not to do so in these cases.

Product market

6.

7.

10.

The community services supplied by Croydon Community Health Services are set out Appendix
A. Mayday currently provide only midwifery and community therapy services.

In principle, the relevant product market(s) for our analysis might be:
e separate product markets for each community and acute service; or
e aproduct market for sets of community services and acute services; or
e aseparate product market for (i) all community services and (ii) all acute services; or
e a product market that includes community services, acute services and other health
services such as primary care.

In this case, we believe that the effects of the merger would be the same regardless of whether
the relevant product market that is identified for the purpose of assessing competition is defined
as separate product markets for the supply of individual community and acute services or a
single market for the supply of all community and acute services. That is primarily due to the
number of actual and possible community and acute services providers in the area capable of
providing the services provided by Croydon Community Health Services and Mayday, either as a
whole or individually.

We also considered the extent to which community service providers and acute services
providers face competition from care provided in other settings (e.g. providers of primary care),
and as a result, whether these services should also be included in the same market for the
purpose of assessing the effect on patient choice and competition arising from the merger. To
do so, we used the framework of the hypothetical monopolist test, focusing on how patients
might respond to changes in service quality from a position where only one community service
provider and one acute provider was available to them.

The product component of each community and each acute service can be thought of as
consisting of two elements: the treatment that is provided (e.g. a dental treatment or a
physiotherapy treatment) and the setting for that treatment (e.g. at home, at a community
health facility or in an acute setting). If, for example, there is only one primary care service
provider available to a patient, then a patient, if dissatisfied with this service could, in principle,
access the same treatment in an alternative setting (eg in an acute setting) if this was available.*
If a sufficient number of patients were to do so in response to a small but significant reduction in
service quality by the hypothetical sole provider, then the alternative service should be included
in the same product market as the community service(s) in question.*

“For simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of service in a
particular setting.
3 This, in essence, is the ‘hypothetical monopolist’ test.
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11.

12.

Appendix 2

For a number of reasons, including the inconvenience to patients of accessing treatments in an
alternative setting, we think that it is unlikely that patients would significantly reduce their use
of the service in response to a small but significant reduction in the quality. Commissioners will
also be unlikely to fund provision of the same service in both a community and acute setting
since the provision in an acute setting would be more expensive and would run counter to the
Department of Health policy of moving healthcare into settings closer to the home. On that
basis, we think it unlikely that the product market for individual community services or
community services as a whole includes, for example, the same or substitute services provided
in an acute setting.

Given these considerations, we believe the relevant product market for competitive analysis of
community services is: (i) the supply of individual community services and individual acute
services; Or (ii) community services as a whole and acute services as a whole. At this stage we
consider it unlikely that the relevant product market(s) also includes other healthcare services,
such as primary care services.

Geographic market

13.

14.

15.

The second dimension to a market is its geography. That is the area over which suppliers
compete for patients. Candidate geographic markets for analysing this merger might, for
example, be:

a. theindividual PCT area (Croydon PCT area) ;

b. the individual PCT area and some or all adjacent PCT areas; or

c. wider than the individual PCT area and all adjacent PCT areas.

For services provided by Croydon Community Health Services, residents do not currently have
the opportunity to choose alternative providers outside of their PCT area. This is because it is
their residential location that determines where they are eligible to access NHS-funded
community services. As a result, if there were to be a reduction in service quality from their
service provider, patients could not choose another from outside the individual PCT area.

This would only change if the commissioning arm of Croydon PCT were to commission jointly
community services with other PCTs, and thus enable patients within to access services from
elsewhere, or if they were to introduce an ‘Any Willing Provider’ model of provision for some
services. As a result, the relevant geographic market for assessing the impact of the merger is
the individual PCT area of Croydon.

Findings ommarket definition

16.

In summary, the relevant product market for analysing this merger may be: (i) individual
community services and individual acute services; or (ii) community services as a whole and
acute services as a whole. The relevant geographic market for analysing the effects of this
merger is the Croydon PCT area.
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17. As our assessment of the effect of this merger would not vary with our findings on market
definition, we do not consider it necessary to identify precisely the market that is most
appropriate for analysing the effects of the merger. However, for the purposes of explaining our
competitive assessment we refer to the market for community services in the Croydon PCT and
area as the markets affected by this merger.
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Appendix 3

CROYDON PCT COMMUNITY SERVICES COMMISSIONING INTENTIONS

Table 1

The following services have already been reviewed:

Service Year tendered Value
Intermediate gynaecology 2008 "1
Dermatology 2009 "1
Integrated Diabetes 2009 "]
Walk-in centre 2009 "]
Table 2

The following services are currently under review:

Service Review to be complete Current Value
Community stroke team June 2010 " 1]
Neuro rehab June 2010 " 1]
Stroke pathways June 2010 " 1]
Community beds Sept 2010 [ 1
Integrated discharge team May 2010 " 1]
Integrated falls service Oct 2010 " 1]
Community Nursing Service Sept 2010 " 1]

(LTC/ End of life )

Tissue viability Sept 2010 [ ]
Homelessness services March 2011 [ ]
Learning disability services 2009/10 "]
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Appendix 3

The following are services to be reviewed, as well as their review date (they are all

children’s services):
Service
Universal services
Sexual health

Avoidance of A&E
attendances

Children’s hospital at home

Review date
By end March 2011
By end March 2011

By end March 2011

By end March 2011
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APPENDIX 4

( * CO-OPERATION & COMPETITION PANEL

MERGER OF CROYDON PCT’S PROVIDER SERVICES ARM AND MAYDAY

HEALTHCARE NHS TRUST

ASSURANCES GIVEN BY MAYDAY HOSPITAL NHS TRUST

Introduction

. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has
examined the Merger during a Phase 1 Inquiry.

. The CCP has decided at the end of its Phase | Inquiry that there is a realistic prospect of material
adverse effects on patients and taxpayers. This is because patients receiving community services
after the Merger are likely to be referred exclusively, or to a larger extent than they would have
been absent the Merger, to Mayday for Treatment.

. Mayday and Croydon PCT have offered to provide assurances in order to address the CCP’s
concerns. In the absence of the Assurances the CCP would proceed to a Phase 2 Inquiry in order
to investigate further the effects of the Merger.

. The PCT and NHS London will monitor compliance with the Assurances. The precise steps that the
PCT will take to monitor compliance are set out in another set of assurances which are available
on the CCP’s website.

. The CCP considers that the Assurances along with the additional assurances provided by the PCT
are appropriate to mitigate the potential loss of patient choice and competition identified in the
Report.

Assurances

. Mayday now provides the CCP with the Assurances for the purpose of mitigating the adverse
effects on patients and taxpayers set out in the Report. The Assurances shall take effect from the
date on which the Merger is completed.

i.  Mayday will comply with The Primary Care Trusts (Choice of Secondary Care Provider)
Directions 2009 and NHS Constitution December 2009, and any superseding legislation or

Department of Health guidance, which enshrine the rights of a patient to choose his/her
provider of acute elective care.

ii. Mayday will ensure that it implements the Choose and Book System effectively.
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iii. When a patient in the care of a Healthcare Professional requires Treatment, that Healthcare
Professional will, if referring the patient on for the Treatment, provide the patient with an
information leaflet which:

a)
b)

c)

informs the patient that he/she has the right to choose the hospital where he/she
will receive the Treatment;

informs the patient that he/she does not have to choose to receive the Treatment at
Mayday;

informs the patient that he/she can make an appointment with his/her GP or
contact the Choice Support Team in order to receive advice and assistance on
making arrangements for the Treatment;

informs the patient about the NHS Choices website;

offers to assist the patient to make the appointment for the Treatment using the
Choose and Book System; and

provides the patient with an appointment reference number and a password so that
the patient can use Choose and Book his/herself if the/she choose to do so; and
Enable the patient to book using my web space.

7. Upon providing the patient with the information leaflet referred to in paragraph 3 above, the

Healthcare Professional will explain the contents of that leaflet so that the patient understands
that he or she has a choice of date, time and hospital for the Treatment.

The relevant Healthcare Professionals will receive training on NHS Choices and how to use the

Choose and Book system. Mayday will keep records of which Healthcare Providers have received

training and the date(s) on which this has been provided. Healthcare Professionals who have not

received appropriate training will not be permitted to refer patients for Treatment.

Compliance

9.

In the event of a suspected breach of the Assurances, any interested party may ask the CCP to

investigate. If the CCP finds that there has been a breach of the Assurances, it may issue

directions requiring Mayday to comply with the Assurances. Mayday will comply with such

written directions as the CCP may from time to time give for the purpose of securing compliance

with the Assurances.

10.Mayday shall cooperate fully with the CCP, NHS London and Croydon PCT when any of these

organisations is either monitoring compliance with the provisions of the Assurances or

investigating potential breaches of the provisions of the Assurances.

Provision of information

11.Mayday will furnish promptly to the CCP, the PCT or NHS London such information as any of

these organisations consider necessary to enable them to monitor the Assurances.

Material change of circumstances
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12.In the event of a material change of circumstances, Mayday may ask the CCP to vary these
assurances. The CCP may make any variations which is considers appropriate following a request
from Mayday.

Interpretation

13.For the purposes of the Assurances:
“Assurances” means the assurances contained in this document
“CCP” means Cooperation and Competition Panel;

“Choose and Book System” means a system offering a service that allows patients to choose their
hospital or clinic and book an appointment with a specialist;

“Mayday” means Mayday Healthcare NHS Trust;

“Healthcare Professional” means any member of staff employed by the merged entity and engaged in
providing community services, who refers a patient for Treatment;

“Merger” means proposed transfer of the provider services arms of Croydon PCT to Mayday;
“PCT” means Croydon PCT

“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of
procedure;

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules of
procedure;

“Principles and Rules” means the Principles and Rules of Cooperation and Competition and a
reference to a Principle means any one of the ten Principles contained in the Principles and Rules;

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report
dated 20 April 2010; and

“Treatment” means elective treatment in an acute setting.

Signed:

Nick Hulme

Chief Executive, Mayday Healthcare NHS Trust
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( * CO-OPERATION & COMPETITION PANEL

MERGER OF CROYDON PCT’S PROVIDER SERVICES ARM AND MAYDAY
HEALTHCARE NHS TRUST

ASSURANCES GIVEN BY CROYDON PCT

Introduction

. The Merger falls within the scope of Principles 9 and 10 of the Principles and Rules. The CCP has
examined the Merger during a Phase 1 Inquiry.

. The CCP has decided at the end of its Phase | Inquiry that there is a realistic prospect of material
adverse effects on patients and taxpayers. This is because patients receiving community services
after the Merger are likely to be referred exclusively, or to a larger extent than they would have
been absent the Merger, to Mayday for Treatment.

. The PCT and Mayday have offered to provide assurances in order to address the CCP’s concerns.
In the absence of the Assurances the CCP would proceed to a Phase 2 Inquiry in order to
investigate further the effects of the Merger.

. The PCT and NHS London will monitor compliance with the assurances given by Mayday, which
are available on the CCP’s website.

. The CCP considers that the Assurances along with the additional assurances provided by Mayday
are appropriate to mitigate the potential loss of patient choice and competition identified in the
Report.

Assurances

. The PCT now provides the CCP with the Assurances for the purpose of mitigating the adverse
effects on patients and taxpayers set out in the Report. The Assurances shall take effect from the
date on which the Merger is completed.

i The PCT will monitor and analyse actual attendances by specialty, trust, GP practice
and category of referrer, compared with previous time periods, examining changes
in patterns accordingly.

ii. The PCT will also monitor the referrals flowing through the Choose and Book system.

iii. The PCT will use patient experience information from patient surveys, both national
and local, and information from their Patient Advice and Liaison Service and Local
Involvement Networks as further sources of information about the quality of choice
being offered.

iv. As new integrated pathways are developed, the PCT will include in their
specification the point at which choice must be offered and who will offer the
choice. This will almost always be through the GP. If pathways do arise which do not
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use the GP, then special monitoring arrangements will be put in place, including
monitoring data from Choose and Book, and specific patient surveys of patients’
perception of the choices they were offered.

V. There will be mechanisms in place to measure performance of choice within the
integrated entity through the contract.
vi. If there is any indication that the Merged Entity is not offering choice appropriately,

then there will be a further investigation, which can include a specific patient survey,
and further analysis of the data. Mechanisms are in place through the contract to
ensure that performance improves, including the issue of a performance notice and
ultimately the termination of the contract.

7. The PCT will store this information in such a way as to ensure it can be provided to the CCP
and/or London SHA in a timely and clear manner and will provide such information upon request
from either organisation.

Compliance

8. In the event of a suspected breach of the Assurances, any interested party may ask the CCP to
investigate. If the CCP finds that there has been a breach of the Assurances, it may issue
directions requiring the PCT to comply with the Assurances. The PCT will comply with such
written directions as the CCP may from time to time give for the purpose of securing compliance
with the Assurances.

9. Croydon PCT shall cooperate fully with Mayday, the CCP and NHS London when any of these
organisations is either monitoring compliance with the provisions of the Assurances or
investigating potential breaches of the provisions of the Assurances.

Provision of information

10.Croydon PCT will furnish promptly to the CCP, Mayday or NHS London such information as any of
these organisations consider necessary to enable them to monitor the Assurances.

Material change of circumstances

11.In the event of a material change of circumstances, the PCT may ask the CCP to vary these
assurances. The CCP may make any variations which is considers appropriate following a request
from the PCT.

Interpretation

12.For the purposes of the Assurances:
“Assurances” means the assurances contained in this document;
“CCP” means Cooperation and Competition Panel;

“Choose and Book System” means a system offering a service that allows patients to choose their
hospital or clinic and book an appointment with a specialist;
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“Mayday” means Mayday Healthcare NHS Trust;
“Merger” means proposed transfer of the provider services arms of Croydon PCT to Mayday;
“PCT” means Croydon PCT

“Phase 1 Inquiry” means an initial assessment into a case, as described in the CCP’s draft rules of
procedure;

“Phase 2 Inquiry” means an in-depth assessment into a case, as described in the CCP’s draft rules of
procedure;

“Principles and Rules” means the Principles and Rules of Cooperation and Competition and a
reference to a Principle means any one of the ten Principles contained in the Principles and Rules;
and

“Report” means the CCP’s advice to the Department of Health on the Merger, set out in a report
dated 20 April 2010.

Signed:

Caroline Taylor, Chief Executive Officer, NHS Croydon
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